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, 


WILLIAM J. T. MILLER & AL. vs. JOSIAH WASHBURN & AL. 


On the hearing of a motion to dissolve an injunction, the defendant is the act- y .n¢ 1044 
or; and although the contents of his answer are generally to be taken as 
true, it must fully meet the plaintiff’s equity—there must be no evasion, no 
disposition shewn to pass over the materjal allegations of the bill—and if a 
reasonable doubt exist in the minds of the court, whether the equity of the 
bill is sufficiently answered, the injunction will not be dissolved but contin- 
ued to the hearing. 

Where money alone is the demand, the common law security is the person of 
the debtor, nor will Equity go farther—but when property isin cohtest a 
Court of Equity will, when the circumstances authorize its interference and 
when its aid is invoked, secure the rey itself during the existence of 
the controversy. 

Especially will the Court of Equity in this-State, in analogy to thé’ practice 
of the Courtsi@f Chancery in England in cases of waste, exércise this pre- 
setvative power, where the property in contest consists of slaves, and re- 
tain the possession of the slaves until the cause is finally disposed of. 

The-cases of Moore v Hylton, & Dev. Eq. 4535. MeNamarav Irwin, 2 
Dev. & Bat. Eq. 19. Little v Marsh, 2 Tred. Eq. 18: James v Lemly, 2 
Tred Eq. 278. Sherrill v Harrell, 1 Tred. Eq. 194—and Edwards v Mas- 
sey, 1 Hawks 364, cited and approved.) 


Appeals from two interlocutory orders made in this cause 
at the Fall Term, 1843, of Cleaveland Court of Equity, his 
Honor Judge Dicx presiding—the one dissolving the in- 
junction and sequestration Aheretofore obtained by the plain- 
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June, 1844 tiff against the defendant Abraham Washburn, and the other 


Miller 


v 


‘Washburn. 


refusing to dissolve the like injunction and sequestration 
against the defendant Josiah Washburn. From the former 
of these decrees the plaintiffs appealed, and from the latter, 
the defendant Josiah Washburn. 

The bill states that Gabriel Washburn died in the year 
1825, leaving a considerable landed estate and several ne- 
groes, and that the complainants, or those under whom they 
claim, with the defendants, are his children, and entitled to 
his personal estate, together with his widow—that after the 
death of the said Gabriel, the defgndants, at the February 
Term, 1826, of Rutherford County Court, offered for pro- 
bate a paper writing, purporting to be the last will and tes- 
tament of the said Gabriel Washburn, which was admitted 
to probate, and they qualified as executors thereof, having 
been appointed by the said will. together with their mother 
Priscilla to exeeute the same. The bill further states that, 
at the succeeding July Term of the said court, a petition 
was filed by the complainants to set aside the probate of the 
said paper writing, and’ that the court accordingly ordered 
an issue of devisavit rel non to be made up to try the va- 
lidity of the said will—that this issue was continued on the 
docket until the July sessions’ 1827 of the said court, when 
the parties entered into a compromise, whereby it was agreed 
between them, that the will should be set aside and that all 
the property should remain in the possession of the widow 


until her death, and that then the defendants should have all 
the lands, and the complainants al] the negroes. By the will 


the whole of the property, real and personal, was given to 
the widow for life, and after her death, to the defendants. 
The bill further stated that this compromise was reduced to 
writing, signed by the complainant for himself arid the other 
claimants, and by the said Josiah Washburn for himself and 
the said Abraham, and that Abraham assented thereto. It 
was farther agreed at the same time, that the said widow 
should qualify as administratrix of her said husband, which 
‘she did at the March Term, 1828; of the said court, the two 
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defendants being her sureties to her administration bond— June, 1844 
that, soon after the compromise, the defendants’ took into yi. 
possession the land and divided it between them, and one of - v 
the defendants also took possession of a portion of the ne- 
groes, with the consent of the widow—that the widew died 
in the year 1839, whereupon letters of administration de be- 
nis non on the estate of the said Gabriel Washburn, were, by 
the County Court of Rutherford, granted to the plaintiff 
William Slade—that, immediately upon the death of the 
said widow, the defendants took into their possession the 
slaves respectively bequeathed to them by. the will, and again 
offered it for probate—and the said William Slade, as such 
administrator, sued them at law to recover the slaves, which 
suit was pending at the filing of the bill—that the defendants 
were men in slender circumstances, and the plaintiffs believ- 
ed and were afraid, that they would take the slaves beyond 
the jurisdiction of the court, and prayed that they might be 
restrained from'so doing. The bill further set forth, that, 
upon the death of the widow, Priscilla, the right of the de- 
fendants as executors survived, and they had a right to seize 
upon and hold the slaves in that capacity. 

Upon the exhibition of this bill, and on the prayer of the 
plaintiffs, a writ of sequestration- was issued to the sheriff of 
Rutherford, and by him was duly executed. 

The deferidants answer jointly, and admit the allegations 
in the bill of the death of thejr father Gabriel, and aver, that 
he left a will in writing, of Ke tenor set forth in the bill— 
that this will was duly proved by them, and they qualified 
as executors thereof. They. admit, that a petition was filed 
by Gilbert Harrell and his, wife, two of the plaintiffs, to set 
aside the said probate—and the defendant Josiah admits, that, 
during the pendency of the said suit, he and the said Gabriel 
signed a paper, the purpose of which was to compromise the 
said suit—that the said Harrell signed it for himself and 
wife, and not for the other heirs and distributees of the said 
Gabriel, who were no parties to it, and that he signed it for 
himself alone, and not for himself and-his brother Abraham— 
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June 1844 that, on the contrary, it was expressly understood and agreed 
“Miller ‘Hat he was not ‘to be bound by it, unless Abraham should 
v agree to it and sign it, which he never did. And Abraham 
Washburn. avers he never did agree to it—on the contrary, he refused to 
~ be bound by if, as soon as he heard of it. They admit that 
their mother took out, letters of administration upon the es- 
tate of their father, and they state, that, upon her death, they 
took possession of the negroes as legatees, and not as exécu- 
tors. ‘They claim to hold the negroes as their property, and 
deny that they belong to the plantifis—and aver that the pro- 
bate of their father’s will was never set aside, but that it still 
remains in force. "They deny that they ever had any inten- 
tion of removing the negroes out of the State or of running 

or removing their other property. 

Upon the coming in of the answers, the Judge presiding 
removed the sequestration from the slaves of the defendant, 
Abraham Washburn, and ordered them to be delivered to 
him; but continued the sequestration upon the slaves of Jo- 
siah, until the final hearing of the cause. 

The plaintiffs appealed from the former order, and the de- 


fendant, Josiah, from the latter, 


Alexander for the plaintiffs. 
Caldwell §- Hoke for the defendants, 


‘ Nasu, J. The equity of the complainants’ bill is, that a 
controversy existed in the County Court of Rutherford, as 
to the validity of the last will and testament of Gabriel 
Washburn, deceased, and, during its pendency, a compro- 
mise was entered into between the parties for its final adjust- 
ment—that these defendants were the propounders of the 
will, and the plaintiffs, or some of them, the caveators—and 
that the compromise was entered into in behalf of the whole 
of those who were interested in setting aside the paper writ- 
ing—that by the compromise it was agreed the property 
should remain with the widow, Priscilla, during her life, and 
that at her death the land should belong to the defendants, as 
devised, and the negroes to the other children, and that let- 
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ters of administration should be taken out by the widow on June 1844 
the estate of the said Gabriel—that,-in violation of this com- yin. 
promise, the defendants, upon the death of the widow, im- 
mediately took possession of the negroes and divided them 
between themselves, as they were bequeathed to them in the 
alleged will. The object of the bill is to enforce this com- 
promise of family disputes, and prevent the defendants, in the 
mean time, from removing the-negroes beyond the jurisdic- 
tion of the court. On the hearing of a niotion to dissolve 
an injunction, the defendant is the actor, and although the 
contents of his answer are generally to be -taken as true, it 
must fully meet the plaintiff’s equity. There must be no 
evasion—no. disposition shown to pass over the material al- 
legations of the bill —and, if a reasonable doubt exists in the 
mind of the court, whether the equity of the bill is suffi- 
ciently answered, the ‘injufiction will not be dissolved, but 
continued to the hearing. MeNamarav Irwin, 2 Dev. & 
Bat. Eq. Rep. 19. Little v Marsh, 2 Ired. Eq: Rep. 18: 
Moore v Hylton and others, 1st Dev.. Eq. 435. James v 
Lemly, 2 Ired. Eq. 278. Sherrill v Harrell, 1 Tred. 194. 

In this case the defendants join in their answer: Josiah ad- 
mits he signed the compromise, but avoids it by alleging that 
Harrell signed for himself and wife alone and_not for the 
other parties, who therefore were not bound, and that he 
signed, under the express understanding, that it was not to be 
binding on him, unless his brother Abraham aggeed to it; 
that he was not present, and, as soon as he heard of it, disa- 
greed to it, and refused to become a party ; yet they both ad- 
mit, that letters of administration upon the-estateof their. fa- 
ther Gabriel were issued to.Priscilla, the widow, and they 
avoid saying, whether they signed the administration bond 
as her sureties, though the fact is averred in the bill, and 
their answer required. 

In this stage of the proceedings, we must assume, that the 
defendants did become their-mother’s sureties, and that Abra- 
ham, therefore, did concur in the agreement for a eompro- 
mise—neither of them gives any account of the suit insti- 
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June, 1844 tuted to prove the will or to try the issues after the time of 


v 


Washburn. 


the alleged compromise, and, after the death of their mother 
in the year 1839, eleven years after she had become adminis- 
tratrix, they again bring forward the will and offer it for 
probate. Wecannot say we have not a reasonable doubt 
whether the equity of the bill is answered. When money 
is alone the demand, the common law security is the person 
of the debtor, nor will equity go farther; but when proper- 
ty is in contest, chancery will in special cases exercise its 
preservative power and look further than to the personal lia- 
bility of the defendant. It will, in cases where the circum- 
stances authorise its interference, and where its aid is invok- 
ed, secure the property itself, during the existence of the 
controversy. ‘T'lius in cases of waste, the common law gave 
the writ of waste, and to aid and secure to the plaintiff the 
full benefit of the process, the writ of estrepement to stay 
the further injuring of the property, during the contest, was 
awarded. The writ of waste, hoth in England and in this 
country, from its peculiar features, has become obsolete, and 
has been succeeded by the more convenient and less cum- 
brous action on the case in the nature of waste. With the 
old writ fell that of the estrepement, and the power of the 
Court of Equity was called in to supply its place, in aid of 
the more modern action on the case, and in analogy to the 
writ of estrepement. Equity, when it interferes, will secure 
the property in the contest during the litigation. With us, 
we have a species of property peculiarly requiring the exer- 
cise of this power in a Court of Chancery. Without it, the 
fruits of a judgment at law would often prove illusory. 
Thus Judge Henverson, in the case of Edwards v Mas- 
sey, in 1st Hawks 364, says, “the same principle which in- 
duced the chancery in. England to interfere in the case of 
waste applies in all its force in cases of property in slaves ; 
for the nature of the property is such, that possession may be 
lost by the most vigilant owner, without there being an actu- 
al taking, or the commission of a trespass.” In cases, then, 
of this species of property, in which it is proper for a Court 
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of Equity to inferfere, having taken possession of ———— 
perty, the court, in analogy to the principle and object of 
estrepement, retains that possession, until the cause | is feclty “se 
disposed of. 

It is the opinion of the court, that the interlocutory deeree 
in this case, removing the sequestration from the negroes of 
Abraham Washburn, was erroneous, and that the sequestra- 
tion ought to Have been retained until the-final hearing. The 
court is further of opinion, that*there was no error in the in- 
terlocutory decree, retaining the sequestration on the negroes 
of Josiah Washburn. There must be judgment against the 
defendants for both appeals. 


Per Currawm,. Certificate ordered accordingly. 


Washbarn. 


EDMUND BRYAN ws. PETER GREEN & AL.. 


Where the creditor of a deceased debtor alleged, that the defendants were 
fraudulent donees of certain property of the ‘said debtor—Meld that the 
plaintiff was bound to have the representatives of the debtor parties before 
the court, although it was alleged in the bill that the debtor had died in an- 
other State, and had no representative in this State. 

The case of Dozier v Dozier, 1 Dev. & Bat. Eq. 96, cited ond appopved. 


This cause, havihg been set for hearing, was removed by 
consent from the Court of ‘Equity of Rutherford county, at 
Fall Term, 1843, to the Supreme Court. 

This bill SBts forth, that, in February, 1841, the plaintiff 
‘obtained a judgment in Rutherford County’ Court against 
one Moses Waters for the sum of $569 50, upon a bond pre- 
viously given by said Waters, and which for some cause he 
had declared he never ‘pay that the said ‘Waters, im- 
mediately after the rendition of the said judgment, left the 
State, having previously disposed of the whole of his pro- 
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Jane, 1844 perty, and is since dead, intestate, and no,ddjpinistration has 


ee 


v 


betn taken out on his estate—that, upon the flight of the said 
Moses Waters, the plaintiff took out an attachment against 


cn him, and the defendant Green was summoned as a garnishee, 


and, upon his garnishment admitted, that he had, in the 
year 1840, executed to Moses Waters his two bonds, each 
fer the sum of $600, one of which bonds was payable in 
July ’41 and the-other in ’42; upon the first he had made 
payments to Waters to the amount of $379 53, and the bal- 
ance upon that and the whole of the other was unpaid, but 
that he had understood, that Moses’ Waters had transferred 
the said bonds to his sons, John and Henry Waters, who, he 
was informed, had transferred them to Miller McAfee. 'The 
bill charges that Moses Waters’ made the assignment of the 
two bonds, due from Green to his two sons, without consid- 
eration, and for the purpose of defeating the judgment ob- 
tained by the plaintiff against him, and that they, the said 
John and Henry Waters, had instituted suits against Green 
for the recovery of the money due on the said bonds—that 
he was unable to obtain a jndgment against the said Green 
on his garnishmentt;-in consequence of the death of the said 
Moses Waters. The bill concludes with a prayer for relief. 

The defendant Gteen, in his answer, admits his indebted- 
ness, as set forth in his garnishment, and his willingness to 
pay the money to whomsoever the court may direct—states 
that the notes were by Moses Waters assigned to his sons on 
the 16th of July, 1840, in his presence; and for the avowed 
purpose of defeating the claim-ef the plaintiff, the said Hen- 
ry and John Waters, being at that time in the State of Geor- 
gia, and that he made the payments claimed by him between 
the time of the assignment and the time Wii Moses,Wa- 
ters left this State, which was in March o , 1841—al- 
leges the death of Moses Waters, and denies all fraud: 

The answer of Henry and J Waters admits their resi- 
dence in Georgia, the death father and his having 
traded to them the two bondsf*and that no administration 
has been- granted to any one.upon their father’s estate. 
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» Badger for ti plaintit , ‘ Jane, 1944 
Hoke § Iredell for the defendants. — 


Nasu, J. We are of opinion, that the plaintiff’s bill can- Green. 
not, upon its own statement, be sustained. The plaintiff had 
obtained a judgment at law against Moses Waters, upon a 
bond.given by the said Waters, and he having removed to 
_the State, of Georgia and having no visible. property, upon 
“which an execution could act, the plaintjff sued out an at- 
tachment against him and had it levied in the hands of the 
defendant, Green, and summoned him as garnishee. Dur- 
ing the pendency of this suit- Moses Waters died, and the 
plaintiff sets forth, that he had no personal representative, 
and for that reason he comes into this court. Why could he 
not proceed at law against the garnishee Green? Simply 
because the judgment against him weuld. be but ancillary to 
the ene against Waters. When a garnishee admits he is in- 
debted to.the defendant in the attachment, the sum so due is 
condemned by a judgment of the court to the use of the 
plaintiff, subject to the judgment the plaintiff may recover 
on his attachment. If then the defendant die before judg- 
ment, and no representative be brought in within two terms, 
like every other suit it abates, and of course carries out of 
court with it all its accessories. We know of no principle, 
which authorises a Court of Chancery to grant. a decree 
against a dead man, more than a Court of Law. Neither 
court can legally proceed without having before it the pro- 
per parties. The plaintiff might have put this objection out 
of his way by procuring some other person to administer ; 
though we do not decide, if such administration had been 
granted, it have enabled the plaintiff t6 have been 
benefitted i to recover the money. Should the 
said Henry and John Waters recover the money due from 
Green, they will become executors of their own wrong, and 
thereby subject themselves¢ action of the plaintiff, and 
his redress is one at law. court does not know of an 
executor de son tort, for the purpose of a remedy against him 


U 


~ 
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Jane, 1844 as Such. There is no doubt that chaneéryjwill afford. relief « 
‘aan against a fraudulent donee, to an equitablerereditor of the do- 
v nor, who is dead, but the rightful represéntative of the do- 
Green, or must be before this court. ‘Dozier v Dozier, 1-Dev. & 
Bat. Eq. 96. But this is a legal claim; andthe proper par- 
ties are not before the court, if it were an equitable one. If 
it be objected that John and Henry Waters are citizens of the 
State of Georgia, and that the process of the courts of this 
State eannot reach them, the answer is, the courts of the 
State of Georgia are open to ‘the plaintiff, and we'have no 
reason to doubt will be as proper to give him relief as the 
courts of this State. The bill must be dismissed avith costs 
to the defendant Green. 


Per Curiam. Bill dismissed. 


ISAAC LYRELY vs. CLAUDIUS WHEELER & AL. 


When the equity of a bill is not denied by the answer, but a new equity is 
thereby introduced to repel or avoid it, the injunction which had been grant- 
ed, should not be dissolved upon a answer, but should be eontinued to the 
hearing of the cause.. 

The case of McNamara v Irwin, 2 Dev. & Bat. Eq. 13, cited and approved: 


This was an appeal from an interlocutory. order of the 


Court of Equity of Rowan county, Spring ' Term, 
1844, dissolving the injunction, which hi granted in 
the case. he 

The matter disclosed, by the bill pd answer is fully stat: 
ed i in the opinion delivered ig Bis court 


' Alexander for the plaintiff” 
Caldwell, Osborne § Boyden for the defendants. 
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Nasn, J: pili’ states, that, for several years prior to June, 1844 
the filing il;-the plaintiff lived as a clerk with the  yrely 
defendant, Wheéler; Who’ keeps an apothecary’s Shop in the _ -v 
town of Salisbury ; that during that time he had accumu- 
lated property consisting in notes, bonds, ‘and money, and 
other personal property, which, together with what he had 
before he went there, amounted to the sum of $5000; that 
the plaintiff occupied a roomrover the said defendant’s shop, 
and that the said defendant’s brother usually slept in the 
same room; that on’ the night of the 2d of October, ‘A. D. 
1842, the brother, by concert with the said defendant, and 
under pretence of being unwell; left his room, and that be- 
tween the hours of 11 and 12 o’cloek,-while he was in bed, 
the defendant Wheeler came into-his room with a candle in 
one hand and a large knife in the other, and after putting 
down the window curtain came ‘to his bed, and, putting the 
knife to his throat, charged him with having robbed him of 
large sunis of money, and threatened: to put him to instant 
death, if he did not immediately surrender to him alVhis 
money.and notes and bonds ; that, under the fear and terror 
excited by his conduct and threats, he-gave him up his keys, 
and the said Wheeler opened his trank and took out all his 
money, bonds and notes, and a gold watch; that he threat- 
ened to take his life if he mentidned ‘what had'then taken 
place, promising to have a settlement with him the next day; 
that this settlement did not take place as promised by ‘the @e- 
fendant, in consequence of the dangerous illness of one-of 
his sisters; that he continued to live with the defendant’up 
to the 8th dayof January, 1843, endeavoring from time to 
time to get wSettletnent. The bill farthef"states, that in the 
month of Ma¥éh; 1643}'the plaintiff andthe defendant came 
to a settlement, andthe defendant gave the complainant:a 
receipt for the papers so taken, and a bond for $4869, paya- 
ble one day after date, and the plaintiff gave the defendant, 
at the same time, a list’of the sarne bonds-and notes and re- 
ceipts for bonds, authorising him in said written list to col- 
lect them ; that after this traMsaction the plaintiff borrowed 
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June, 1844 for the defendant of one Jacob Trexler -$575, and for him 
7 Sento from the Branch of Cape Fear at Salisbury $500; that his 
_¥- being stript of all his-means, was the reason why he did not 
Wheeler. sooner attempt to redress-his wrongs, and that he did not 
disclose the transaction, except to one or ,two!'confidential 
friends, until the filing of the bill, and not) to. them fully. 
The bill concludes by praying an injunetion to"prevent the 
defendant from collecting the moneys due on the papers and 
from trading them off, and for a sequestration of the bonds, 
notes and receipts still in his hands, and for special and gen- 
eral relief. The bill also charges that the defendant is insol_ 
vent. The writs prayed for were issued and executed. 
The answer admits that thecomplainant lived with the de- 
fendant Wheeler, as a clerk, for the time set forth, denies 
that when he came there he had any pfoperty, avers that he 
received no wages for his services, that a short time before 
the transaction of the 2d of October, he had reason to be- 
lieve that the complainant, during the time he had so lived 
with him, had been in the habit of robbing. him; and that 
on the night of the 2d of October, as set forth, he went into 
the complainant’s room, which was over the shop, and charg- 
ed him with the robbery, and demanded of him a restora- 
tion of what he had stolen, or he would expose him ; that 
the complainant cenfessed that he had robbed him and im- 
mediately arose from his bed, opened his trunk, and gave 
him a number of bonds, notes, and receipts, and money 
and a gold watch, denying that he used any violence or any 
threats other than that of exposure; that his reason for go- 
ing into complainant’s room, at night and by himself, was to 
save the character of the complainant and the feelings of his 
friends; that ‘with the same view he permitted him to re- 
main in the shop, with an understanding that he would leave 
the State in the ensuing Spring ; admits that the complain- 
ant borrowed the money for him as set forth, and that he 
and the complainant at the time specified came toa settlement, 
when he gave the complainant a receipt for the papers, and 
the complainant gave him a list of the same papers, author- 
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izing him as assignee; to collect the moneys due, and stating June 1844 
that he had. given the complainant full value for them. ‘The Lyrely P 
answer admits that the defendant at the sametime gave the _ 
complainant his bond for $4869, payable one day after date ; —— 
and alleges that the complainant at the same time executed 

to him a ree his hand and seal for the amount of 

the said bond’; that he gave the bond at the request of the 

plaintiff, to enable him to satisfy his friends, that he had 

that amount due him, and that all the papers were antedated 

to the 3d of October, 1842. The answer further admits 

that the defendant is in embarrassed circumstances. 

Upon the coming in of the answer, the injunction was dis- 
solved and the sequestration discharged, by the presiding 
Judge, from which decree the plaintiff appealed to this court, 
and the case is before us now, on the simple question, whe- 
ther that decree shall be affirmed or reversed. 

The case, in all its features, is a remarkable one. The 
plaintiff charges upon the defendant an act of violence, 
heretofore unheard of in this part of the country, and the 
defendant substantially admits it. He confesses that he en- 
tered the plaintiff’s bed room, in the night, after he had re- 
tired to rest, charged upon him a crime, for which, if con- 
victed, he would suffer an infamous punishment, ang threat- 
ened him with public exposure unless he instantly surrender- 
ed the money which he alleged he had stolen from him. 
Under the fear and alarm excited by his conduct and threats, 
the plaintiff delivered all the property he had, except his 
clothes, consisting of the money, notes, bonds and receipts, 
as set forth in the bill. Upon this statement, and upon the, 
unsupported allegations that the plaintiff had robbed him to 
the amount, nay, to double the amount of the money, and the 
evidences of debt so taken by him, the defendant asks the 
court to dissolve the injunction, remove the sequestration and 
return to him the property in contest, and enable him to re- 
alize its value, though he at the same time admits that he is 
in embarrassed circumstances. In the case of McNamara, 
Adm’r v Irwin, 2 Dev. & Bat. Eq. 13, -it is stated by the 
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Jane 1844 const to be theisettled rule, that.“ when the equity of a bill 


Liyrely. 


Wheeler- 


is not denied by the answer but a new equity is thereby in- 
troduced to repel or avoid it, the injunction will not be dis- 
solved by such an answer, but shall be cont 
ing of the cause.” The plaintiff’s equity 
that he has, through terror and alarmy 
lence and threats of the defendant, parte 
in dispute, and that the defendant is ¢ 
failing circumstances. ‘Ihe terror and alarm, and the yio- 
lence in part, are admitted, and that the defendant is embar 
rassed in his circumstances. ‘Ihe plaintiff’s equity is not 
answered, for though some of the acts of force and legal du- 
ress are denied, yet it is not pretended, that the brother was 
not induced to change his bed that night, so as to leave the 
plaintiff unprotected by a witness, nor that the defendant did 
not charge the plaintiff with the robbing, and threatened to 
proceed against him therefor, if he did not comply with the 
demand to give upall his effects. Upon the defendant’s own 
statement in the answer, there was at least a moral compul- 
sion: on the plaintiff, and duress in the view of a Court of 
Equity. Sach conduct cannot be justified at all, nor does it 
admit of any excuse, unless the defendant shall make it ap- 
pear thagthe plaintiff actually committed the alleged depre- 
dations. ‘That he may do by evidence upon the hearing. 
It could not be assumed as true upon the answer alone, nor 
can the defendant be allowed at this stage of the cause to re- 
possess himself of the property in dispute upon the evidence 
alleged by him. The property is in the custody of the 
court; there it must remain until it is properly ascertained 
who is entitled to it. Vv 

It is the opinion of this court, that the interlocutory deeree 
made in this cause below, dissolving the injunction and re- 
moving the sequestration was erroneous, and that the said 
injunction and sequestration ought to have been continued 
to the final hearing. A certificate to this effect must be 
transmitted to the Court of Equity for Rowan county, with 
intructions to proceed. accordingly, and there must be judg- 
ment here against the appellee for costs. 

Per Curia. Ordered accordingly. 





SUPREME COURT OF NoRMMBAROLINA. 


™, 
ae Oe 


RIAH NELSON vs. THOMAS W. OWEN & AL. 


ec, where an injunction is applied for to stay pro- yun. 1844 
Money bond, the plaintiff must agree to give the _ 
law and be bound by order to bring no writ cf 


wt 


Appeal from an interloeatory order of the Court of Equity 
of Caswell county, at Spring Term 1844, refusing a motion 
to dissolve the injunction, which had been granted in the 
case, and directing it to be continued to the hearing. 

This bill states that, in October 1843, the plaintiff purch- 
ased a tract of land of the defendant, Owen, containing a- 
bout 127 acres, at the price of $300, for which he gave his 
bond and the other defendant signed it as a witness; that at 
the time of his purchase one David Brooks was livinz on the 
Jand, and it was agreed between the plaintiff and the defen- 
dant, that the latter was to put the former into possession in 
time to enable him to sow a crop of wheat and that he failed 
todo so. It further charges that Brooks is still in possession 
claiming to hold about 30 acres of the land as his own, and 
refuses to surrender the possession, and that all the buil- 
dings are on these thirty acres together with the only spring 
of water, that the defendant cannot make title to these thirty 
acres, and without them the land will be of no use to him. 
It further states that the defendant, Winshad/¥he witness’ to 
the bond; has taken an assignment thereof to: himself and has 
b an action against him in the County Court of Cas- 

and prays he may be enjoined from prosecuting said 
suit and that the contract may be rescinded. The defendant 
admits the sale of the land to the plaintiff, as set forth, and 
that Brooks was at the time of the sale in possession of a- 
bout thirty acres, and alleges he was his tenant at will, and 
that he is still in possession and refuses to stirrender it up, 
claiming to hold it in his-own right; admits he cannot make 
title to those thirty acres, but says that the defendant is not 
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June, 1844 entitled to rescind the contract as the defect in the title was 


Nelson 
v 


Owen. 


fally disclosed to him atthe time of the bargain, and he 
accepted a conveyance with this knowledge, He further 
admits that all the buildings on the land and the only spring 
are on that part claimed by Brooks and still‘in his possession: 
The bill is filed the 9th of November 1843, a1 

Sth of May 1844, up to which time it does no 

defendant Uwen had taken any steps to 

possession of the land. Upon the coming 

amotion by the defendant to dissolve the injunction, 
Honor refused the motion and continued the injunction 


the hearing. 


Norwood and Venable, for the plaintiff. 
Kerr, for the defendants. 


Nasu, J. This case is now before us upon the interlo- 
cutory decree of the Court below, and our only business is to 
say whether it is erroneous or not. The power of a Court 
of chancery to grant injunctions has been long considered 
as amost useful one—enabling the party applying for it 
to avail himselfof some equitable defence to a recovery at 
law, of which he would be deprived by the strict rules of 
the common law. But it is a power liable to much abuse, 
as injunctions are generally obtained upon the ex parte state. 
ment of the applicant, and often employed to delay the ob- 


taining of justice at law. To remedy this evil as far as 


practicable, with ajust regard to the -rights of all parties, it 
has long beemistablished as a rule, that, when an injunc- 
tion is applied for to stay proceedings at law upon a money 
bond, the plaintiff must agree to give the defendadiia judg- 
ment at law, and be bound by order to bring no wie 


ror. Anon. t Vernon 420. In this case the inj 


originally granted was general, restraining the defendants 
from proceeding in their suit at law, and in that form it was, 
by the presiding Judge, continued to the hearing, and ia 
that form it is now before us and on the same motion. 
The defendant, Owen, in his answer admits the material 
allegations of the complainants’ bill, and claims the dissolu- 
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tion of the injunction, upon the ground that, if continued to June, 1844 
the hearing, it can do him no good, as his bill must bedis- . Neon 
missed. ‘The ground, upon which it is alleged that the 
plaintiff can obtain no relief is, that at the time he made his Owen. 
purchase, he was fully apprized of the fact of Brooks’ posses- 
sion and claim, and with that knowledge accepted a convey- 
ance from the deftndant Owen. It is very certain, where a 
contract is executed by the purchaser taking a conveyance 
with knowledge of existing defects in the title, he has no: 
claim to the interference of a Court of Equity. Whetherthis 
defect in the defendant’s title was known to the plaintiff at 
the time he took his conveyance,’does not appear, except by 
the defendant, Owen’s answer: If that was the fact and 
the case stopt there, the injunction would be disolved; but 
the plaintiff alleges that a parol agreement accompanied the 
transaction, whereby the said defendant was bound to put 
the plaintiffin possession of the land, it being then in the 
adverse possession of Brooks, and thatthe said defendant 
failed to do so, at the time specified, though requested by the 
plaintiff. "This agreementisnot denied by the said defendant, 
and he expressly admits that Brooks is still in the adverse 
possession of the land and refases to give it up. The stat- 
ute then did not transfer the possession to the plaintiff upon 
the execution of the conveyance because of the adverse pos- 
session, nor can the plaintiff, for the same reason, recover 
the possession from Brooks by an action at law. And the 
question submitted to usis, whether we will permit the de- 
fendants to compel the plaintifl to pay them the full purchase 
money, when it appeared the plaintiff cannot get into posses- 
sion of the land, and when the defendant admits he has not 
done what he agreed he would, and when at the same time 
he further admits, that he cannot make a good title to the 
portion of the land on which Brooks is fixed, where the 
whole of the buildings are,and where is the only spring be- 
longing to the whole tract. ‘Whether the plaintiff will be 
entitled to the relief he seeks to have the contract rescinded, or 
whether it be a case for compensation, and if soto what ex- 
tent, are questions depending upon the testimony which 
Vv 


\ 
~ 
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Jane, 1844 may be before the Court upon the final: hearing. They 


Nelson 


v 


Owen. 


cannot be considered now. The bill charges that the defen- 
dant Winshed knew of all these facts before he took his 
transfer, and is therefore a purchaser of the bond with no- 
tice. The answer of this defendant admits his knowledge, 
except as to the inability of Owen to make title. Upon the 
whole we think it would be contrary to good conscience te 
suffer the defendant, at this stage of the proceedings, to com- 
pel the plaintiff to pey the purchase money. 

The interlocutory order of the Court below is affirmed 
with costs, to te taxed by the master against the defendants. 


Per Curiam, Ordered to be certified accordingly. 


WYATT CANADAY vs. DENNIS PASCHALL & AL. 


A deed in trust was made for the purpose of securing or satisfying a num- 
ber of debts—among others one debt is described as being a debt due “to 
Lucy F. Jinkins for about the sum of $1000 on account of the guardi- 
anship of John Blacknall for the said Lucy F. Jinkins.” It appeared 
afterwards, upon the settlement of the guardian accounts, that the sum ac, 
tually due to Lucy F. Jinkins, at the time ofthe execution of the deed, was 
$1481 99 cents—Held that the whole of this amount was secured by the 
deed, and notmerely the sum of $1000, 


Appeal from an interlocutory order of the Court of Equity 
of Granville county at Spring Term 1844, his Honor Judge 
Dicx presiding. 

It appeared in this case that John Blacknall made a deed 
of trust, dated 5th September 1839, by which he assigned 
the property and effects therein specified to Dennis T. Pas- 
chall, as a trustee, to pay out of the assigned property cer- 
tain debts specified in the deed, in the order in which the 
said debts are named. ‘This bill was filed by Wyatt Cana- 
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day, one of the creditors named in the deed, against the June, 1844 
said Paschall, Blacknall and the other creditors therein “Canaday_ 
named, for an account and application of the assigned effects v 
to the paymentof the debts according to the provisions of 
the deed. Amongthe debts specified in the deed, and hav- 
ing a prior right of satisfaction to that of the plaintiff, is one 
to the defendant Lucy F. Jinkins and is described in that 
instrument in these words, “and also in a debt to Lucy F. 
Jinkins for about the sum of one thousand dollars, on ac- 
count of the guardianship of the said John Blacknall for the 
said Lucy F. Jinkins.”. The debt of Blacknall to Jinkins, 
so referred to, arose upon his guardianship of the said Jia- 
kins, and at the time the deed was made the amount thereof 
was unliquidated, and, by proceedings at law afterwards ta- 
ken, the amount thereof was ascertained to have been, at 
the time of the execution of the deed, $1481 99, and not 
$1000, and at the time of the filing of the bill, the same, in- 
cluding interest, amounted to nearly $1700. ‘The effects in 
the hands of the trustee were admitted to be insufficient for 
the satisfaction of all the debts, and if the whole amount of 
the debt actually due to the defendant Jinkins from the 
said Blacknall be first paid out of the said tunds, there will 
not be sufficient left to pay in full the debt due to the plain. 
tiff Canaday; and at this time the funds being all in hand 
and a reference being moved to the master to state the ac- 
counts of the trustee, and apply the same to and amongst the 
creditors, according to the provisions of the deed, the coun- 
sel for the plaintiff moved the Court to declare, that, by the true 
construction of the said deed, the defendant Jinkins was not 
entitled to priority over the said Canaday for the whole a- 
mount actually due, but only for the amount specified in the 
deed, and thatthe master might be instructed to allow to 
thesaid Jinkins only that amount. The counsel for the 
said Jinkins on the contrary insisted, that she, was entitled 
to priority for the whole amount actually due, and prayed 
such declaration from the Court. His Honor, being of 
Opinion upon the said matter with the plaintiff, declared the 
said Jinkins to be entitled to satisfaction before the said Can- 
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June 1844 aday, only for the said sum of $1000, to be taken as due at the 
“a - date of the deed; and ordered that the master, in making 

vy distribution among the creditors, should allow tothe said Jin- 
Paschall. kins only the said amount. 

_ From this order the defendant, Jinkins, by permission of 
his Honor, appealed to the Supreme Court, and his Honor 
directed the foregoing statement to be certified to the Su- 
preme Court, as containing the matter upon which the ques- 
tion between the parties arose. 


Venable § Iredell for the plaintiff. 
Badger for the defendant. 


Rurrin, C.J. The Court cannot concur in the construe- 
tion put on the deed by his Honor. That instrument enu- 
merates many debts from the maker to sundry persons. 
Some of them are described specially, as being due, for 
example, by bonds, of such and such dates, for certain sums 
mentioned, and payable at certain days mentioned. Others 
are described as being due by bond or by judgment to par- 
ticular persons for “about” certain sums mentioned. And 
others again are described as being due on open accounts, 
for “about the sums” specified. It is obviousthat the writer 
of the deed did not know at the time the precise amoun “of 
the several debts, thus described as being for “about” such 
sums. Butthere canbe no difficulty tothe trustee in ad- 
ministering the fund, nor any serious doubt, as it seems to 
the Court, of the meaning of the party. ‘The debts are suf- 
ficiently identified by the names of the debtor and of the 
several creditors andthe nature ofthe debt, as arising on 
bonds, notes, jadgwents, or open accounts. ‘The amount of 
ofeach debt was added asa farther description; and where 
the amount is stated to be a specific sum, thus due, that may 
be deemed an essential part of the description, which can- 
not be departed from. But where the debt is otherwise 
well enough described, and then, as an additional descrip- 
tion, the amoutt is given, but is given as not being certainly 
the true amount, or as not being certainly known to be so, it 
would seem buta fair interpretation of the meaning of the 
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parties, to hold that the accurate and sufficient parts of the June, 1844 
description, in respect to which the words of the deed are affir- Canaday 
mative and positive, should not be restrained in their obvi- 

ous import, per se, by a further description, which thus pro- " call. 
fesses on its face to be conjectural. The several sums, thus 
mentioned as the probable amounts of some of the debts, 
could not have been intended as exclusively controlling the 
operation of the deed in that respect. For suppose this debt, 
instead of being more than $1000, had turned out to be less ; 
for example $80U ; no one could contend that, notwithstand- 
ing, the creditor could claim the whole sum of $1000, upon 
the ground that the deed mentioned and secured the debt re- 
ally owing ; and therefore the deed would be restrained to 
the lesser sum. So, on the other hand, when the true debt 
exceeds the conjectural sum specified, the security must be 
considered as extending to the whole debt. We think nothing 
less can be held, upon the supposition which must be made 
here—that no fraud was intended on the other creditors by 
concealing the real amount of the debt, and that the lan- 
guage of the deed was used to describe the debt correctly, as 
far as the party was able at the time to do so. 

It was, indeed, argued, that the true construction is, that 
only the sum of $1000 was intended to be secured, whatever 
the amount of the debt might be. But that seems to be 
wholly inadmissible. If that had been the meaning, the 
language would have been, that the maker of the deed was 
desirous to secure the debt to his ward, or a part thereof, not 
exceeding the sum of $1000, But the words under consid- 
eration are used in that part of the deed, which is descrip- 
tive of the debts; and it is in a subsequent part that it is said, 
“ that the said J. B. is honestly desirous of securing the pay- 
ment of all the debts above named or referred to,” and yet 
further on the trustee is required (after some prior applica- 
tions) “to pay the residue of the funds in his hands towards 
the discharge of the remaining debts named, in the order 
in which they are named above.” _ It is obvious, therefore, 
that the sum secured to Lucy F. Jinkins is not a part ofany 
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June 1844 sum due to her, but the debt thus secured to her, is her en- 
tire debt—supposed indeed to be, “ about the sum of $1000, 
more or less, but intended to be secured as a whole, whether 
it was more or less. The interlocutory order was, thereiore, 
as we think, erroneous, and must be reversed with costs in 
this court. ‘This will accordingly be certified to the Court 


of Equity. 
Per Curtam, Ordered accordingly. 


JORDAN WOMBLE vs. AMOS J. BATTLE & AL. 


A vendor of real estate, who has conveyed it by deed, has no lien upon the 
land for the purchase money. 

The cases of Wynne v Alston, 1 Dev. Eq. 163, and Kelly v Perry, (not re- 
ported) and Johuson v Cawthorn, 1 Dev & Bat, Eq, 32, cited and com- 
mented on, 


This cause being set down for hearing, was transmitted by 
consent from Wake Court of Equity, at Fall Term, 1843, 
to the Supreme Court. 

The bill stated that the plaintiff had conveyed to the de- 
fendant Battle a certain lot of land, in the City of Raleigh, 
for the price of $700, for which he had taken the note of 
the said Battle without any security—that Battle afterwards 
conveyed this land to the defendant Blake, as trustee, for the 
purpose of satisfying certain debts of the said Battle men- 
tioned in the said conveyance—that the said Battle is now 
entirely insolvent, and has never paid his said bond nor any 
part of it. The bill states that these facts were well known 
to the defendant Blake, at the time he received the said con- 
veyance in trust from the defendant Battle, claims that the 
plaintiff has a lien on the said Jand for the said purchase 
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money, and prays that the said defendants may pay off and June 1844 
discharge the said purchase money, or that the land may be womble Womble 
sold for the satisfaction thereof. 

The defendants’ answer was filed—and the facts alleged 
in the plaintiff’s bill were substantially proved. 


Wm. H. Haywood, Jr. for the plaintiff. 
Badger § Manly for the defendants. 


Nasu, J. Onthe 5th of September, 1839, the plaintiff 
sold and conveyed to the defendant Battle the lot of ground 
mentioned in the bill, at the price of $700, payable on the 
1st of January, 1840, for which Battle gave him his bond 
without any surety. Battle, by deed bearing date the 3d of 
August, 1841, conveyed the same lot of ground to Bennet 
T. Blake, the other defendant, in trast to sell and pay off 
certain debts due and owing by the said Battle to the indi- 
viduals mentioned in the conveyance. Both these deeds 
have been duly proved and registered. The bill is filed to 
compel the defendant Blake, to pay off and discharge the 
bond, given by Battle to the plaintiff for the land, upon the 
ground that the purchase money is unpaid, and that in equi- 
ty the plaintiff has a lien upon the land for the purchase 
money. 

That this is the doctrine of the English Court of Chance- 
ry, there can be no doubt. It is established by many author- 
ities and running through many years of the judicial history 
of that country. I do not deem it necessary to refer to these 
cases at this stage of this enquiry. I shall have occasion to 
notice them upon another part of the case. The enquiry 
presented to us is, whether it is the law of North Carolina— 
has it ever been engrafted upon our system of jurisprudence ? 
and, if it has not, is its adoption necessary? is it in harmo- 
ny with that policy which the Legislature of our State has, 
by various enactments, pointed out? The Legislature of 
North Carolina, as such, commenced in 1715—or rather in 
that year the various statutes, which had been enacted by the 








184 EQUITY CASES IN THE 


June, 1844 colonial authorities, were revised and collected into one body, 
Womble 22d our judicial history is coeval with it. During the long 
v period of time, which has since transpired, we have no re- 
Battle. cord that this principle of the English Chancery Law was 
ever noticed or recognized here—and not until the year 1828 
was it brought under the action of our courts of justice. In 
that year, the case of Wynne and Alston was decided in this 
court, in which the existenee of this lien in favor of the ven- 
dor of land, was apparently recognized as the law, Ist Dev. 
Eq. 163. This case, under all the circumstances attending 
it, and which have since come to light, we do not consider 
as establishing the doctrine. Judge Hatt, it is true, deliv- 
ered his opinion as that of the court, and so in truth it was, 
as Judge Henperson in the decree was in favor of the 
plaintiff. Chief Justice Taytor dissented, and gave an 
able opinion against the doctrine. _It is to be remarked that 
Judge Haut states that he was not aware that the question 

had b2en stirred in our courts before that suit. Divid 

the court were, the profession was nevertheless well 
ranted in considering it as establishing the doctrine; and, if 
it stood alone, and upon its own circumstances, as reported, 
we should so consider it, and, however much we might re- 
gret, would certainly consider ourselves bound by it. But 
we are not compelled to receive it at this time as authoritative 
on the subject. In the trial of the case of Kelly v Terry 
from Franklin, in which this lien was set up by the plaintiff, 
it was intimated by one of the counsel concerned in the case, 
that it was supposed, the principle was definitely settled by 
the case of Wynne and Alston, when Judge HenpERSOoN ob- 
served that was not the case ; he concurred with Judge Hatt 
that the plaintiff was entitled to a decree, but did not concur 
with him upon this point; his opinion rested upon other 
grounds. The bill in Kelly v Perry was dismissed, and 
Judge Hatt, in delivering the opinion of the eourt, appears 
himself not to consider the doctrine as settled. 'That case 
was before the court in the year 1831, and was followed by 
that of Johnston v Cawthorn in 1834, 1 Dev. & Bat. 32. 
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In that case the court distinctly lay it down that it is an June, 1844 
unsettled question in our courts. ‘The language of the court woobie 
is “ the rules by which we are to be guarded are exceeding- _ v 
ingly different (referring to the English Chancery rules,) ac- —_ 
cording as the doctrine may or may not have been sanction- 

ed by our predecessors. An adjudication by them is a pre- 
cedent which we are bound to regard as evidence of the law, 
unless it can be shown conclusively to be erroneous.” “Where 

there is no such precedent we then ascertain the true rules 

by the deductions.of reason from settled principles.” The 
court had before them the case of Wynne v Alston—and yet 

they say there was no such precedent as was to them evi- 
dence of what the law is on the subject. We think, then, it 

may be safely assumed, that the vendor’s lien upon land sold 

for the purchase money has never been received as the law 

of this State; and the question is now an open one. Two 

of the Judges in the case of Wynne v Alston dissented, and 

fa. that of Johnston v Cawithorn, the distinguished Judge, 
“who delivers the opinion of the court, says “after several 
conferences we are unable to agree upon this general ques- 

tion, and, as a determination of it is not necessary in the 
present case, we must leave it, reluctantly leave it, in the 

state in which we find it.” It is not difficult however to 
perceive the inclination of his mind, and how he would have 
decided, if a decision had been demanded by the case. Let 

us then proceed to the next enquiry. Ought this principle 

to be engrafted upon our chancery system? is its adoption 
necessary to the safety of vendors, and is it in harmony with 

the course of legislation pursued in this State? In our 
sister States different decisions have taken place. In New 
York the English doctrine is adopted, Garson § Green, 1 
John. Ch. Rep. 108, as between the vendor and vendee, and 
where there is no contract express or implied, that the parties 

did not intend alien. In Massachusetts no such lien exists 

in any case. In coming to a decision whether we ought to 
sanction the adoption of the principle here, let us examine 

its workings in England, -~, what is the present state of 
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June, 1844 the question there? It is very certain, that every rule adopt- 
Womble ed by the courts, whereby the titles to real property shall be 
v affected, should be plain and perspicuous, so that the citizen 
anal may know for himself what the law is—at least, this is the 
theory of the law. A system, then, complex in its nature, 

and leading to uncertainty and confusion, ought not to be 
adopted, unless imperiously demanded, either by natural jus- 

tice or necessity. In Mackreth v Symmons, 15 Ves. 344, 
Lord Expon reviews the whole of the English cases on this 
subject—he collects them and points out their disagreement 
with each other. Some of the authorities consider it as the 
result of a natural equity, that a man shall not be deprived 

of his property by a sale without receiving the price agreed 
on—and others referring it to the contract or understanding 

of the parties, that the lien should not exist. In Chapman 

v Tanner, 1st Ver. 267, the earliest case on the subject, and 
decided in 1688, the bill is dismissed, because it was agreed 
between the parties that the vendor should retain the title 
deeds—and it further appeared that he had taken no security. 

In Bond v Kent, 2d Ver. 281, the vendor had taken a mort- 
gage for part of the money and the parties’ note for the bal- 
ance. Lord Exipon admits, that, though the argument had 
considerable weight, it was not conclusive against the ven- 
dor’s lien for the residue not secured by the mortgage—and 

this opinion of his lordship is expressed in 1818. In Pol- 
leren and Moore, 3d Atkins, Lord Harpwicx decided, that 

the vendor had a lien upon the land sold for the purchase 
money ; but that it was an equity confined to the parties 
themselves, and not to be extended to third persons. This de- 
cision was made by oue of the ablest chancellors, that coun- 

try, so fruitful in able lawyers in every branch of jurispru- 
dence, has ever produced. ‘This opinion of the chancellor 

is controverted by Lord Expon, and denied to be correct, 

and is indeed overruled by many subsequent decisions, Flli- 

olt v Edwards, 3 Bos. & Pul. 181. So the case of Fovwell 

v Hulis, Ambler 724, decided, that if the vendor parts with 

the estate, and “takes a security for the purchase money, 
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there is no reason for a Court of Equity to assist him against June, 1844 
the creditors of the vendee.” That case was similar to the Woo. 
present. It was a suit to establish a lien in favor of the ven- 
dor against the trustees of an insolvent debtor. It was de- 
cided against the lien, because a receipt was endorsed on the 
deed for the purchase money, and the vendor had taken the 
bond of the vendee for it. ‘The former fact of the endorse- 
ment of the receipt was not relied on, and the opinion of the 
chancellor is explained as resting on the taking of the bond, 
as furnishing evidence that the vendor did not intend to rely 
upon his lien, Naim and Prowse, 6 Ves. 752. In this latter 
case, Fowell v Hulis, is shaken, if not denied. The master 
of the rolls decided that there may be a waiver of the lien 
by taking a security, but it must be one “ totally distinct and 
independent,” meaning, that not the taking of the security is 
evidence of the waiver, but the nature of the security. He 
then, to illustrate his idea, puts the case “of the mortgage 
of another estate, or any other pledge,” as evidence of the 
waiver. 'To this, however, Lord Etpon, in Mackreth v 
Symmons, says, “It must not, however, be understood that 
a mortgage taken is to be considered as a conclusive ground 
for the inference, that a lien was not intended.” A conclu- 
sion, he thinks, not dependent upon taking a mortgage or a 
pledge, but must be the result of the circumstances of each 
case as it may arise. The conclusion to which his Honor 
comes, is the expression of a strong regret, as to the condi- 
tion of the question at that time in the English courts. His 
language is, “'The more modern authorities upon this sub- 
ject have brought it to this inconvenient state—that the ques- 
tion is not a dry question upon the fact, whether a security 
was taken, but it depends upon the circumstances of each 
case, whether the court is to infer whether the lien was in- 
tended to be reserved, or that credit was given, and exclu- 
sively given, to the person from whom the other security was 
taken.” So that it appears from this opinion of his Lord- 
ship, that the chancellor must be satisfied that wher the 
bond of a third person is taken, the vendor must have given 


v 
Battle. 
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June, 1844 his credit erclusively to him, before he can decide that the 
Womble lien was waived by the vendor. In the commencement of the 


y 
Battle. 


opinion the chancellor states, that the question is one of very 
great importance, and regrets that, as to the waiver of the 
lien, “he can find no rule laid down in distinct and inflexible 
terms”-—that if the question is made to depend, as it appears 
is now the settled doctrine of English chancery, though he 
still doubts, not on the taking of security by the vendor, but 
on the nature of the security taken, “it is obvious that a ven- 
dor taking a security cannot know the situation in which he 
stands without the judgment of a court—that the observa- 
tion is justified by a review of the cases, from which it is 
clear, different Judges would have determined the same case 
differently, and if some of them had come before him, he 
could not have assented to them.” This declaration is made 
by an English Chancellor, and one of the most distinguish- 
ed among them, so late as the year 1808, nearly two hundred 
years after the occurrence of the first case, as reported in 
Vernon. It sanctions fully the decision made in the case of 
Gilmore and Brown, 1st Mason 191; where it is declared 
that the lien of a vendor for the unpaid purchase money is a 
right which has no existence until it is established by the de- 
cree of a court in the particular case. Justice Srory, in the 
1st vol. of his commentary on Equity Jurisprudence, page 
461, sec. 1215, says “a lien is not, strictly speaking, either 
a jus inreorajus ad rem. It more properly constitutes a 
charge upon the thing.” In commenting upon equitable 
liens, he admits that the doctrine of the vendor’s lien upon 
the land sold does exist, and at page 416, sec. 1218, he ob- 
serves, “It has often been objected, that the creation of such 
a trust by a Court of Equity is in contravention of the poli- 
icy of the statute of frauds. But whatever may be the ori- 
ginal force of such an objection, the doctrine is now too firm- 
ly established to be shaken by theoretical doubts.” This un- 
doubtedly is true, so far as the Court of Chancery in En- 
gland is concerned. There it has been established by repeated 
(lecisions of their ablest chancellors and highest tribunals. 
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Here we are fettered by no such current of authorities, and June 1844 
are at liberty to be governed in our decision, in the language woo, 
of Judge Gaston, in the case of Johnston v Cawthorn, _v 
“ by the deductions of reason from settled principles.” In 
discussing the question as to the evidence of the lien, Judge 
Srory says the difficulty lies in determining what circum- 
stances are to be deemed sufficient to repel or displace the 
lien or amount toa waiver of it. Upon the authorities, this is 
left in such a state of embarrassment, that it would have 
been better to have held at once that the lien should exist in 
no case, and that the vendor should suffer the consequences 
of want of caution, or to have laid down the rule so plain 
the other way, as not to require the aid of a court to tell the 
vendor and others how he stood, p. 470, s. 1224. Chief Jus- 
tice MarsHALL, in the case of Bailey v Greenleaf, 5th vol. 
Peters’ Con. Rep. 231, yields that the doctrine in the English 
Courts of Chancery is well established, but it is evidently 
one which did not meet his entire approbation. At page 232 
he remarks, however the equity may arise, “ still it is a se- 
cret invisible trust, known only to the vendor and vendee, 
and to those to whom it may be communicated in fact. To 
the world the vendee appears to hold the estate divested of 
any trust whatever. A credit is given to him in the confi- 
dence that the property is his own in equity, as well as law. 
A vendor relying upon this lien ought to reduce it to a mort- 
gage, so as to give notice of it tothe world. If he does not, 
he is in some degree accessory to the fraud, practised on the 
public by an act which exhibits the vendee as the complete 
owner of an estate,on which he claimsa secret lien. It 
would seem inconsistent with the principles of equity, and 
with the general spirit of our laws, that such a lien should 
be set up in a Court of Chancery to the exclusion of bona 
fide creditors.” And he refers with approbation to the case 
from Ambler of Fowell v Hulis. He concludes by observ- 
ing that in the United States the claims of creditors stand 
on high ground—and to support the secret lien of a vendor 
against a creditor, who is a mortgagee, would be to counter- 
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June 1844 act the spirit of the laws made for the protection of creditors 
able *8einst secret trusts. ‘To no state in the Union are the con- 


Wo 


cluding remarks of the venerable Judge more applicable than 
to this—no where does the creditor stand upon higher 
ground—no where is his interest more sedulously guarded 
and particularly against secret trusts. All that the debtor 
has is subject ‘o hisclaim. The fi. fa. reaches all his tangi- 
ble property, and binds it from the test of the writ—all—all 
that he has shall he give to redeem his body—except the few 
articles secured by the insolvent law. By the 23d sec. of the 
37th ch. of the Rev. Stat. it is enacted by the Legislature, 
“That no mortgage, nor deed, nor conveyance in trust for 
any estate, real or personal, shall be good or available at law 
against creditors or purchasers for a valuable consideration, 
unless the same shall have been proved and recorded within 
six months after its execution ; and, if not so proved and re- 
corded, shall be absolutely null and void against such cred- 
itor’—and by the 24h sec. it is provided, “that no deed of 
trust or mortgage of real or personal estate shall be valid at 
law to pass any property, as against creditors, or purchasers 
for a valuable consideration, but from the registration of such 
deed of trust or mortgage in the county where the land li- 
eth—or, in case of chattels, where the donor, bargainor or 
mortgagor resides—or if he does not reside in the State, then 
in the county where the chattels or some of them are.” 
There can be no doubt as to the policy of the Legislature 
in the enactment of this statute. It was to put an end to the 
many frauds, which might be practised upon creditors and 
purchasers by secret deeds of trust and mortgages, by fur- 
nishing a convenient and sure mode, in which might be dis- 
covered all incumbrances under which an individual held 
his property. It is not sufficient for a man to take a deed of 
trust or mortgage to secure his claim upon the property--he 
must, to render it available against creditors or purchasers, 
have it recorded—arid the deed so recorded has no relation 
back, as other deeds have, to their delivery, but take ef- 
fect only from the registration. And we have held that no- 
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tice of an unregistered deed of trust will not affect a credit- June, 1844 
or. Fleming v Burgin, 2d Ired. Eq. 584. It may, there-" 
fore, be true, that it is a natural equity, that when a ven- _ v 
dor sells his land, that he should have a lien upon it for the — 
security of his purchase money. We think he ought; and 
the law tenders it to him in the shape of a mortgage or deed 
of trust properly registered. If he do not choose to avail 
himself of it, it is his own fault, and, if any one is to suffer 
from his negligence, the loss ought, in equity to fall on him. 
By refusing him the existence of this private Equity, known 
alone to him and his vendee, or to those to whom they may 
choose to communicate it, which is so dangerous in its con- 
sequences to creditors and purchasers, we do not deny him 
the most ample security—one which, while it secures his in- 
terest, protects the community from fraud. Where, I would 
ask, is the value of this statute so far as sales are concerned, 
if the vendor can defeat their positive enactment by his orig- 
inal equity as it is termed? The law says he must take his 
security in writing, and have it registered. He does take it 
in writing, but does not have it registered. A question arises 
between him and a creditor of his vendee. ‘The latter pro- 
duces the act of Assembly; that fails to protect the vendor— 
all he has to do then is to throw himself upon his reserved 
right, and the court is to enforce it. ‘This, we think, would 
be a great absurdity. Shall we then introduce into our law 
a principle, which, in its operation, is so inconvenient and 
uncertain, and has produced such a state of things in En- 
gland, as to induce one of its ablest chancellors to say, that 
no man there can tell how he stands, until he has the opinion 
of a court—a principle so evidently fraudulent in its effects— 
so contrary to the plain policy of our legislative acts; or 
shall we cut up the mischief by the roots, by refusing to 
recognize this secret trust? We are satisfied as to the course 
our duty points out. We do not believe this secret trust 
ought to, or does, exist in this State. It is no part of the 

. common law, and is borrowed by the English Chancellor 
from the civil law, and we believe that it would be in defi- 
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June, 1844 ance of legislative action, if we were so todecide. The bill 


must be dismissed without costs. 

v Dantet, J. The principle, upon which the Courts of E- 
Battle. cuity have proceeded, in establishing the lien of the vendor 
on the land, in the nature of a trust for the purchase money, 
is, that a person having got the estate of another ought not 
in natural justice and conscience, as between them, to be al- 
lowed to keep it and not pay the consideration money. A 
third person, upon like principles, having full knowledge 
how the estate has been obtained, ought not to be permitted 
to keep it, without making such payment, for it attaches e- 
qually to him as a matter of conscience and duty. It would 
otherwise happen, that the vendee might put another person 
into a predicament better than his own, with full knowledge 
of the facts, 2Story on Equity 465; Crosson Lien 89. This 
equitable mortgage will bind the vendee and his heirs and 
volunteers, and all other purchasers from the vendee with 
notice of the existence of the vendor’s equity. 4 Kent’s Com. 
152 (3d ed.) Lord Epon says, that the doctrine was bor- 
rowed from the Roman or civil law, McKreth v Symmons, 
15 ves. 329. Ithas been adopted, I expect, by all the States 
in this Union, which has a separate Court of Chancery. Vir- 
ginia, New York, Indiana, Ohio, Tennessee and South 
Carolina, we know, have adopted the rule. We see the au- 
thorities all collected at the foot of the page, 4 Kent’s Com. 
152. There is no decision or printed dictum in this State 
against the doctrine; but the ease of Wynne v Alston, (1 
Dev. Eq. 416,) has, ever since its determination, been con- 
sidered by the profession as establishing in this State this 
rule, which all admit is founded pon natural equity. C. J. 
Rurrin admits that the rule of equity of the English 
Courts would come within our Act of Assembly, a- 
dopting so much of the laws of England &c. and that we 
would be bound to obey it, if it was not virtually repealed 
by our legislation in favor of creditors, and particulary by 
our registry Jaws. Our registry acts make void unregister- 
ed morgages and deeds in trust,only against bona fide cred- 


Womble 
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itors and bona fide purchasers for a valuable consideration. June, 1944 
As against all the“rest of the world the mortgage or trust is woo. 
good without registration, at common law or in equity. ae 
Now it is admitted that the defendant Blake is but a volun- . 
teer, and it must follow, I think, that he is not such a pur- 

chaser as the Legislature intended to protect by the registry 

acts; and it is equally true that the creditors of Battle, who 

are here represented by Blake, as their trustee, are not those 

bona fide creditors, which the Legislature meant (from mo- 

tives of rigid policy and against the rule of naturai justice,) 

should be satisfied their debts out of the plaintiff’s landed 

estate, because the plaintiff’s lien or equitable mortgage was 

not registered. The decision will destroy the right which 

legatees had of marshalling the assets against the heirs ac- 

quiring the estate by descent, and to stand in the place of 

the vendor of the land, and set up his lien, so far as to have 

them satisfied out of the personal effects of the vendor. Sproult 

v Prior, 8 Sim. Rep. 189. It does seem to me that the 
plaintiff is entitled to a decree in his favor. 


Rurrin, C. J. Asthe Court has been heretofore divided 
on the question that arises in this case, and the present Judg- 
es are not unanimous, it seems incumbent on me to state 
explicitly my concarrence in the opinion, that the bill should 
be dismissed, and to assign the reasons for that opinion. 

I do not propose going through the English cases; which 
my brother Nasu has fully stated, and doubtless, with accu- 
racy. Itis sufficient to admit, that they establish the prin- 
ciple,on which the bill is founded. It is worthy of note, 
however, that hardly any tWo succeeding Judges have agreed 
in the application of the principle, or, rather, in what should 
repel its application. So numerous and complicated have 
been the modifications of the rule, that one of the most emi- 
nent ot those Judges has acknowledged, that the law had 
been brought to the inconvenient state, that no one could 
tell what his rights were, until the Court had made a decree 

in his case, and, perhaps, it would have been betier that the 
doctrine had mever been admitted. 1 cannot say, that 
X 
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June, 1844 would be sufficient to authorise the Courts of this State to 

“Womble TeJect this, more than other parts of the common law and 

v equity, brought with them by our forefathers; and I suppose 

Battle. that without other legislative alterations of the laws, render- 

ing this needless or inconsistent with them, we should have 

been bound to receive it and deal with it, as wel! as we could, 

in its application to the contracts of our people. But cer- 

tainly the opinions, thus expressed by those best acquainted 

with its origin and operation, are well calculated to prevent 

it from being a favourite with us, and to lead us without 

reluctance to give it up, if its necessity is dispensed with by 

new laws enacted by the Legislature, or if such laws be in- 
compatible with it. 

That the reasons for it in England do not now exist here, 
would seem to be apparent to one who adverts to the differ- 
ent states of the law inthe two countries in respect to the 
legal remedies of vendors against the land for the purchase 
money. Upon a judgment for it in England against the 
vendee, only half the land could be taken by elegit from 
him or his voluntary or fraudulent alienee. If a security for 
the purchase money was not taken, expressly binding the 
heir, or if the vendee devised the land, the heir, and at com- 
mon law, the devisee, held exempt from recourse by the 
vendor on any part of the land. That those persons should 
hold, some one half of the land and othérs the whole, without 
paying the purchase money, was so palpably unjust as to 
make a strong appeal to the chancellor for redress. It is 
plain, that the application to the Court of Equity would only 
be made, when the vendee was insolvent, or when payment 
could not be enforced by an action at law, as against the 
heir on a simple contract security or adevisee. Insuch 
cases, doubtless, the rule had its beginning; and in such 
cases the vendor unquestionably had conscience on his side. 
But one would think nothing was hazarded in saying, that 
the Court of Equity in England, under her peculiar judicial 
organization and system of jurisprudence, would never 
have borrowed from any law, nor of itself set up this lien, 
as a creature of that Court, if at law the vendor had a direct 
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recourse to the land in all cases. Why should equity have June, 1844 


interfered in that state of the law? It would be a complete 
answer to the vendor’s bill, that the law had done all for him, 


Womble 


v 


which equity could, andas his demand was forasumof Battle 


money, claimed as a debt, it was merely legal, and he should 
go to law for it. 

Such is precisely the state of our law, as to the remedies 
for the purchase money and all debts against the real estate 
of the debtor in his own hands and those who succeed to 
him. Upon a judgment against the vendee, the land is ta- 
ken from him or his fraudulent alienee, and sold out by 
jfieri facias. In like manner it is, by several statutes, ren- 
dered liable at law in the hands of the heir or devisee for 
every debt of the ancestor or testator. Wherefore, then, 
should the vendor come into equity? This consideration 
presses strongly on me; and seems not to have been allowed 
its due importance by those, who advocate this doctrine. 
Its fair weight may be estimated from the fact, that there 
never has been an application to the Court in this State a- 
gainst the vendee or his voluntary or fraudulent alienee, or 
his heir or devisee, upon the ground, that, as against them, 
the vendor had not an effectual remedy, at law, against the 
land: For the legal liabitity of the land for the debt is a 
cheaper and better security than a lien in equity. It is true, 
that other creditors may sell the land for their debts, and in 
that way the vendor may lose his purchase money, for the 
want of a specific security on the land. But that brings up 
other considerations which will be noticed hereafter. We 
are now considering the question between the vendor and 
volunteers; and between them there is, plainly, no occasion 
for this implied equity. It is said, that it is against natural 
justice, that a man should lose his estate without being paid 
for it. So it is, and ifhe did not of his own accord convey 
it, equity would never take it from him until he was paid for 
it. But when he actually conveys the estate, the question is 
then, whether the parties meant or justice requires, there 
should be a specific lien, in equity, for the purchase money. 
lt may be so in England, where the purchaser may by law 
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June 1844 inignitously hold the land from all his creditors, including 


v 
Battle. 


Womble 


his vendor. But, if it be the object of a Courtto compel 
persons to fulfil their contracts, according to their actual in- 
tentions at the time of making them, it cannot be so here, 
They know that by our law the vendor moy sell the land 
by legal process for his debt, and they never contemplate 
this constructive equitable lien as a natural right of the one 
against the others, or as necessary or useful. It cannot be 
so at all in this State,except when advantage is taken of it 
against creditors of the vendee or purchasers from him. 
But if the lien does not exist between the original parties, it 
cannot against purchasers or creditors, who are entitled to all 
the rights of their vendor or debtor, besides some which he 
has not. But so far from the argument in favour of the 
lien receiving strength from the necessity for it to protect the 
vendor from purchasers or creditors of the vendee, it is re- 
futed by that very circumstance. A secret and uncertain 
equity, like this, is entirely inconsistent with the numerous 
enactments requiring early publicity to be given to all incum- 
brances. There has been an anxious solicitudein the Legisla- 
ature to prevent false credit and imposition on purchasers, ari- 
sing from the concealmentof mortgagesand otherincumbran- 
ces. ‘This has been evinced from the year 1715, down to this 
time ; and, at every interposition, the provisions on the sub- 
ject were made more rigid. In 1820 it was enacted, that 
every mortgage or deed of trust, not registered within six 
months, should be void as against purchasers and creditors. 
‘hat not answering all the purposes desired by the Legisla- 
ture, in 1823 all the evils were cut up by the roots by an 
act, that no such deed shall be valid as against creditors and 
purchasers but from its registration. Now, what jis the ne- 
cessary construction of such acts? It must be, that, as the 
object is to suppress fraud by compelling persons to register 
incumbrances, every incumbrance, not in wriling, and so 
not capable of registration, is within the mischief of the 
actand made void by it. An act upona kindred subject 
long received that construction. The act of 1784 recited 
that many persons had been injured by secret deeds of gift, 
aud then enacted that all deeds of gift should within nine 
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months be proved and recorded or should be void. Not: June, 1844 
withstanding a constant succession of acts, giving further yoo 
time to register deeds of gift, it was held in Sherman v Rus- __v 
sell, 2 L. Repos. 447, and MecCree v Houston, 3 Murph Bettie. 
429, that a parol gift of a slave, accompanied by possession, 

was void, although the act did not in words make it void, 

but only written ones, not registered. The reason was, 

that, if it were not so held, the statute would be always e- 
vaded, to the detriment of creditors and purchasers, by ma- 

king secret oral gifts, instead of written ones, which required 
registration. It follows conclusively, as it seems to me, that 

no parol agreement for a lien between the vendor and ven- 

dee would be admissible against the acts of 1820 and 1829; 

and, for the like reason, that no resulting or constructive lien 
should be raised by the Court of Equity. Indeed the cases 
upon the act of 1784 were not necessary to the argu- 
ment, except as illustrations merely ; for there have been 
several cases upon those very acts for the registry of incum- 
brances, which follow out the principle. In Gregory v 
Perkins 4 Dev. 50, aud in Halcombe v Ray, 1 Ired 340, 

the Court decided that a deed, absolute in its terms and re- 
gistered, but in fact intended as a security merely, was void, 
under the acts of 1820 and 1829. In {the latter case there 

was no actual intent to deceive, and the sum, intended to be 
secured, was really due. But the Court could not ‘sustain 

the deed, because the Legislature intended, that every securi- 

ty should speak the truth, so that, when registered, its extent 
could be known ; and therefore, although those parties were 
inaocent, yet, if the deed was held good, other persons with 

bad intentions m‘ght effectually evade the act and conceal 
their incumbrances. So, in Fleming v Burgin, 2 lred. Eq. 

584, it was held, that under the act of 182% the deed does 

not become complete until registration, and, therefore, that 
notice of it does not affect a subsequent mortgagee, taking a 
security fora prior debt. Indeed, in no respect has the Le- 
gislature of this State so changed out law, as to make the 
contrast between it and the law of England greater, than 
upon this point. In England, if a fine or recovery was nat 
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June, 1844 indispensable, the conveyance by lease and release became 
Womble #!most universal, forthe very reason that it enabled persons 
v to shut out the view of the public from the title; and mort- 
Battle. pages were nearly all created by that species of conveyance 
and for terms for years, Persons are there allowed purpose- 
ly to keep their incumbrances under cover. Whereas, here, 
every conveyance requires registration ; and those given as 
securities are not effectual to any purpose as against credi- 
tors and purchasers, until they are registered, and then but 
from the time of the registration; and such as were so in- 
tended, but do not appear so to be on their face, are absolute- 

ly void, though registered. 

It is thus seen that the Legislature has spoken in as strong 
terms as possible against latent liens, and secret and indefi- 
nite incumbrances ; and that the Court has endeavored to 
follow the legislative will and policy in administering those 
acts. If therebe any such incumbrances still subsisting 
here, it must be only this lien forthe vendor. All others are 
abolished here, though they may yet be upheld in England. 
There, for example, an equitable moztgage by a deposite of 
the title deeds is well known. But I presume no one, in the 
face of our acts of Assembly, would hold, that it can be so 
here. Those acts require a registration, and, by consequence, 
a written mortgage, and if we once depart from the rule, there 
will be nothing to guide the Court or to prevent persons ac- 
ting as if no such statutes existed. The supposed lien in 
question must give way to the principle, on which the le- 
gislative policy and enactments rest, like all other incum- 
brances the parties may attempt to create, without putting 
them into the form required by the statute. If the vendor 
intends that the estate shail be a security for the price, he 
has nothing to do but to retain the title, or, if he conveys, to 
take a mortgage ordeed of trust. If he should take a mort- 
gage and not register it, the law makes it void. In sucha 
case I think it impossible to contend, that he could still in- 
sist on an equitable lien as a security. The law and equity 
would both avoid the security created by the express con- 
tract of the parties, on the ground, that it had been kept se 
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cret, or rather, had not been published in the manner pre- June 1844 
scribed. ‘Then, certainly, another incumbrance ougt not to 
be raised by mere construction of equity, which cannotbe —v 
registered, and especially for the sole purpose of setting it Battle. 
up against creditors and purchasers, who are the very per- 

sons, for whose safeguard the writing and registration of in- 
cumbrances are required. 


[ conclude that there is no ground in this State for im- 
plying such alien against the vendee or volunteers under 
him; and that such an implication against creditors or pur- 
chasers is opposed by the plain import of the statutes that 
have been mentioned and the policy which dictated them. 

Upon these grounds I was prepared to decide the general 
question in Johnson v Cawthorn. 1 Dev. Eq. 163. It is 
true that Wynne v Alston, 1 Dev. Eq. 163, wa3 understood 
by me, then on the circuit bench, to have decided in favor 
of the lien ; and I should have held accordingly, had a case 
come before me. And soI should have done up to the time, 
at which Kelly v Perry came before the Court, which I 
think was in 1831. ‘Then the occurrences happened, which 
were mentioned, on his memory and my own, by JupcGe 
Gaston in Johnson'v Cawthorn. From that time to this it 
has been considered an open question ; and has been so men- 
tioned in some cases. Crawley v Timberlake, 1 Ired. Eq. 346. 
How the question might have been decided, had it been ne- 
cessary in Kellu v Perry, I cannot say, as 1 had then no 
very distinct impression on it, having received Wynne v 
Alston in its obvious import. But I know, that Judge 
HeneErson disowned the doctrine on that occasion; and 
that, after consideration and consultation, Jupce Gaston 
and myself would have given judgment against the lien, al- 
together, in Johnson v Cawthorn, had not my Brother 
Danrev’s opinion to the contrary induced us to retain the 
question under consideration, until it should, as now it has, 
become absolutely necessary to dispose of it. 


It is to be noted however, that of the Judges, who have 
set in this Court, seven haye been called on for their opinion 
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June 1844 on this question, and that only two have been for entertain- 
———— ing this alleged equity, while the other five have held the 
contrary. 
Wherefore I concur with my Brother Nasu that the bill 
must be dismissed. 


Per Curiam, Bill dismissed, without costs. 


HILL JONES & AL. vs. BENNETT PERRY & AL. 


A testator bequeathed certain negroes to his wife for life, and made no speci- 
fic disposition of them after her death. He had other negroes, and, afier mak- 
ing several other bequests, he bequeathed as follow: “All my negroes that are 
not given away by this my last will shall be equally divided between W. 
E. and M.” Held that the remainder in the negroes given to the wife for 
life passed by this residuary clause to W. E. and M. 

As to personal estate, a residuary clause carries not only every thing not dis- 
posed of, but every thing that turns out not to be disposed of, 

The cases of Speight v Gatlin, 2 Dev. Eq. 5, and Taylor v Lucas,4 
Hawks 215, cited and approved. 


This cuase was set for hearing at Spring Term 1844, of the 
Court of Equity for Nash County, and then transmitted by 
consent to the Supreme Court. 

The bill was filed to obtain the opinion of the Court upon 
the will of William Boddie, deceased, late of Nash County. 
"The testator died in the year , having previously 
made and published in writing his last will and testament. 
In the will iscontained the folluwing bequest; ‘I give and 
bequeath to my dearly beloved wife Patsy Boddie one bay 
horse by the name of Sipp and my plantation whereon I do 
now live. Also my still, also the use and laborof the 
following negroes, to wit, Isaac ai@ Silvy and Mary her 
daughter, and Buck and little Dihah and Glasgow and 
Mingo—also four cows and calyes, two barren cows and 
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four breeding sows, and ten year old hogs and ten head of June, 1844 
sheep, and also the use of all my kitchen and household 
furniture, thatis not in this my last will otherwise ordered 
and during her life or widowhood.” In asubsequent clause, 
after some legacies to his son Willaim Willis Boddie, and to 
his daughters, is the following residuary disposition; “all my 
negroes that is not given away by this my last will shall be 
equally divided between William Willis Boddie, Elizabeth 
and Martha Ann Boddie—and also al! my horses, cattle, sheep 
and hogs for to be equally divided among them.” It is admit- 
ted that William Willis Boddie qualified as executor of his 
father’s will and assented to the legacies contained in the will 
—thut the defendants are in possession of the negroes who 
were bequeathed to Mrs. Boddie, the widow, during her life 
or widowhood, claiming them, under the said residuary 
clause, in their own right, and as representing W. W. Bod- 
die who isdead—and that the plaintiffs are other children 
and distributees of the said William Boddie the testator. 
It is further admitted that the testator died possessed of o- 
ther negroes than those left for life to Mrs. Boddie. The 
plaintiffs contend , that the nogroes, in which a life estate 
wa3 given to the widow, and their increase did not pass un- 
der the residuary clause, but as to them, the testator died 
intestate—and they are entifled, as in a case of intestacy, to 
their distributive share of them. The defendants allege, 
that, by the terms of the residuary clause, those negroes are 
embraced. in it and passed to the residuary legatees, and that 
the plaintiffs are entitled tono portion thereof. It is admit- 
ted that Mirs. Boddie has recently died. 


Jones 


Vv 
Perry. 


Saunders for the plaintiffs. 
B. F. Moore for the defendants. 


Nasu, J. Weare ot opinion that the negroes, bequeathed 
to Mrs. Boddie for life, passed, under the residuary clause, to 
the persons therein named, to wit, William Willis Boddie 
and Elizabeth and Martha Ann Boddie, and constituted in 
them a vested remainder, to be enjoyed after the death of the 


Y 
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Jane, 1844 widow. It is a principle of law, that a testator is to be pre- 


Jones 
v 


Perry. 


sumed to intend not to die intestate, as to any portion of his: 
estate; and, therefore, it is always held, that a residuary clause 
passes whatever is not otherwise disposed of, unless particu- 
larly restrained. Indeed, the very end and object of a resid- 
uary clause appear to be, to gather up the fragments of an 
estate after other portions of it have been particularly dispo- 
sed of. It is, therefere, a rule well established in the English 
Courts, as in ours, that, as to personal estate, a residuary 
clause carries not only every thing not disposed of, but eve-’ 
ry thing that turns out not to be disposed of. Ist Ves. Jr. 
109, 110; 15th do. 509 ; 4 Hawks 215. Itisnotso much 
the intention of the party, though that intention clearly ex- 
pressed will govern, as the presumption of law in favor of 
the residuary legatee, to avoid an intestacy. When, therefore, 
a particular legacy lapses, it falls into the residuum for the 
benefit of the residuary legatee—he being preferred to the 
next of kin. In the case of Speight and Gatlin, 2 Dev. Eq. 
Rep. p. 5, the devise to Mrs. Speight, the widow, was of a 
tract of land and five negroes during her life. There was 
then a devise of all the remainder of his estate of every de- 
scription, to be sold anddivided between his two sons. There 
was no mention otherwise, in the will, of the negroes devis- 
ed for life tothe widow. The court decided they passed un- 
der the residuary elause. It is difficult to distinguish that 
case from the present. ‘The negroes passed to the residuary 
fund, because the language was sufficient to embrace them, 
and because it was evident the testator did not intend to die 
intestate. Here the words in the residuary clause are suffi- 
ciently comprehensive to embrace the negroes given to the 
widow for life; “ all my negroes that are not given away by 
this my last will,” &c. The language used by the testator, 
in the bequest to the wife, may assist us in ascertaining his 
intention, if it is necessary to resort to his intention to ex- 
pound the clause under consideration. “I give the use and 
labor of my negro Isaac,” &c. _It is fair to suppose he used 
those terms in their common and ordinary acceptation ; for 
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in the residuary clause he varies the expression so as to give June, 1844 
the negroes themselves, and not merely theuse. But, if he J). 
had given them in so many words to his wife for life, with- 
out more, an interest remained in him undisposed of—the 
remainder—and the language used is sufficient to embrace it; 
for, according to the case of Taylor, Ez’r, v Lucas and 
others, 4 Haw. 215, the residuary clause will, by construc- 
tion of law, carry not only every thing not diposed of, but 
every thing that in the event turns out not to be disposed of. 
The testator, then, in this case, not only had negroes not ex- 
pressly given away by the will, by any devise going before 
the residuary clause, but it turned out that he had others of 
which he had not disposed. The law then, beside the in- 
tent of the testator, places them in the residuary clause, and, 
upon the death of the widow, Mrs. Boddie, they go, togeth- 
er with their increase, to the residuary legatees, the defend- 
ants in thiscase. The bill must be dismissed. 


Perry. 


- Per Curiam. Bill dismissed. 
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WILLIAM SMITH AND WIFE & OTHERS vs, WILSON McCRA- 
RY & AL. 


A testator, who was seized in fee in his own right of two thirds of a tract, and 


June, 1844 seized of the other third in right of his wife during the eoverture, and also 


ee 


possessed of personal property, devised as follows: “ I give and bequeath 
to my wife during her natural life the whole of my landed and personal 
property. And after the death of my wife the whole uf the lands and per- 
sonal property (except the slave Cwsar) to be sold, and the money arising 
from the sale to be equally divided between my sons and daughters.” Held, 
that the testator did not intend to include in his devise the lands he held in 
right of his wife. 

When land is directed by a will to be sold, after the death of one to whom it 
is devised for life, and the money arising from the sale to be divided among 
certain ulterior devisees, Equity treats the land as personalty, and, if one of 
those devisees should die before the expiration of the life estate, his or her 
share of such proceeds, being a vested interest, would go to his personal rep- 
resentative, and be disposed of as personal property. 

When a will does not direct, in express terms, by whom a sale of lands, di- 
rected to be sold, is to be made, it is in the power, and it is the duty of the 
executors, who qualify, or the survivor of them, or of the administrator with 
the will annexed, to make such sale, 

The case of Foster v Craig, 2 Dev. & Bat: Eq. 209, cited and approved: 


This cause was set for hearing at the Spring Term, 1844, 
of Davidson Court of Equity, upon the bill and answer, and 
transmitted by consent to the Supreme Court. 

The bill was filed for the purpose of obtaining the con- 
struction of the court upon certain parts of the will of Hen- 
ry McGuire. The bill set forth that the said Henry McGuire 
died in the year 1834, having previously duly made his will 
with the proper solemnities to pass lands—and that the said 
will had been duly admitted to probate, and the executors 
therein named, to wit, the widow, Margaret, and James Mc- 
Guire, the son of the testator, qualified as such ; that in and 
by the said will, the said Henry devised and bequeathed as 
follows, to wit, “I give and bequeath unto my beloved wile, 
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Margaret McGuire, during her natural lifetime and during June, 1844 
her widowhood, the whole of my landed estate, all my gin 
horses, cattle &c. (mentioning particularly his perishable pro- _¥ 
perty.) Ifurther give to my wife during her widowhood aaeees 
five negroes, named &c., and should she marry, in that case 

my will is, that my executors hereinafter named give unto v 
her her distributive share, agreeably to act of Assembly. 

And after the marriage or death of my wife, my will is, that 

the whole of the lands and negroes, except Cesar, which I 

have devised to my son Addison, with the whole of the oth- 

er property be sold, and the money arising from the sale 

thereof be equally divided among my sons and daughters.” 

The bill further set forth that Margaret, the wife, survived 

her said husband, and occupied and possessed by the assent 

of the executors all the property devised and bequeathed to 

her during her liie, until she died in 1843, having never con- 

tracted a second marriage—that the testator left surviving 

him the following children, to wit, Margaret, who afterwards 
intermaried with the defendant Casper Smith, Elizabeth, who 
intermarried with the defendant Wilson McCrary, Susan, the 

wife of the plaintiff David Yarborough, Nancy, the wife of 

the plaintiff William Smith, Sarah McGuire, Emily McGuire, 

James McGuire, William McGuire and Addison McGuire; 

that the femes covert here mentioned were married before 

the death of the widow, Margaret McGuire ; that previous to 

the death of the said Margaret, James McGuire died intes- 

tate, leaving the plaintiff Hamilton his only child at law, and 

leaviag a widow who is sinee dead, and whose only heir at 

law and distributee is the said Hamilton ; that also, previous 

to the death of the said Margaret, the widow, Margaret, the 

wife of the defendant Casper Smith, died, leaving issue an 

infant child, which infant also died during the tenancy for 

life, without brother or sister; that since the death of the 

said tenant for life, William McGuire died intestate, leaving 

the plaintiffs, Margaret, Grecian, Milos and Gerusha his only 
children and heirs at law, and leaving the plaintiff Fanny, 

his widow ; that Elizabeth, the wife of the defendant Mg- 
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June 1844 Crary, died since the death of the tenant for life, having nev- 


Smith 
v 
McCrary: 


er had issue; that the said deceased persons departed this 
life in point of time as follows: Ist. Margaret, wife of the 
defendant Smith ; 2d. her infant child; 3d. James McGuire 
and his widow; 4thly. Margaret, the widow of the testator 
Henry; 5thly. William McGuire; 6thly. Elizabeth, the wife 
of the defendant McCrary. The bill further stated, that one- 
third of the only tract of land, which was possessed and oc- 
cupied by the testator at the time of his death, belonged in 
fee to his wife, the said Margaret, the other two-thirds be- 
longing in fee to the testator himself. The bill was filed by 
the surviving children of the testator, and by the heirs of 
such of the children as had died, against Wilson McCrary, 
the administrator, with the will annexed, of the testator Hen- 
ry McGuire, the said Wilson, as administrator of his wife 
Elizabeth, and Casper Smith as administrator of his wife 
Margaret. The bill prayed the court for their opinion upon 
the following points: 1st. Did the third part of the land, be- 
longing to the widow in fee, and which the testator held as 
tenant by the curtesy, pass under the devise of the whole of 
his landed estate? 2dly. Did the testator intend to convert 
his land into personalty “out and out,” so as to break the 
descent, or have the heirs an election totake the land itself, 
and if sold, shall the proceeds go to the heirs or next of kin? 
3d. What interests have the defendants Smith and McCrary 
in the real and personal estate devised? 4th. What interest 
has the plaintiff Fanny in the real and personal estate, as the 
widow of William McGuire? 5th. Who are entitled to the 
share of the said estate owned by the late Elizabeth, wife of 
the defendant McCrary? The bill then prayed for a sale of 
the said land, as a partition could not, without injury to the 
heirs, be made by metes and bounds. 

The defendants Smith and McCrary admitted the facts 
stated in the plaintiffs’ bill, and claimed that the land direct- 
ed by the will to be sold was thereby converted into person- 
alty in the view of a Court of Equity, and that they were 
entitled as administrators to the shares bequeathed to their 
late wives respectively. 
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Clemmons for the plaintiffs, 
Caldwell for the defendants. 


Daniet, J. We are of opinion that the testator, by ma- 
king use of the words, “my landed estate,” in the above 
clause of his will, did not intend to include his wife’s landed 
estate in the said tract of land; no fair interpretation can 
give the words so extreme a meaning; as he must have 
known, that the interest which he then held in her land 
would determine on his death. Secondly, the remainder in 
the testator’s land and personal estate is, by the will, directed 
to be sold, and the money to be raised from this mixed fund 
is directed to be divided among his sons and daughters. A 
Court of Equity considers real estate or personal, as that 
species of property into which it is directed to be converted. 
Nothing is better established in Equity than this principle, 
that money directed to be employed in the purchase of land, 
or land directed to be sold and turned into money, is to be 
considered as that species of property into which they are 
directed to be converted ; and this, in’ whatever manner the 
direction was given, whether by will, contract, marriage ar- 
ticles, settlement or otherwise. The owner of the fund may 
make money land, or land money, and it is the business of 
a Court of Equity to enforce the execution; Fletcher v 
Ashburner, 1 Bro. C. C. 497; Lechmere v Carlile, 3 P. W. 
211; Ashby v Palmer, 1 Mer. 296. In this case, the testa- 
tor has directed his land to be converted into money, and 
mixed with the money arising from the sales of the personal 
estate, for te purpose of division among his children, on 
the death ef their mother; and although one of the children 
(Margaret the wife of defendant William Smith) did die dur- 
ing the life of the tenant for life, still the purpose exists, for 
Which the land has been directed to be converted, to wit, the 
division among the children on the death of his wife the 
tenant for life. That share (Mrs. Smith’s,) of the mixed 
fund, created, or to be created by the sale, must go to her ad- 
ministrator ; for equity impressed on the estate in remainder 
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June, 1844 in the land the character of personal property, which was 


Smith 


v 
McCrary 


vested in the legatees (the children) from the death of the 
testator. The foregoing principle appears to be now well es- 
tablished, Fletcher v Ashburner, 1 Bro. C.C. 497; Smith 
v Claxton, 4 Madd. Rep. 484. If the purpose of the con- 
version no longer existed, the property would remain as it 
was in the hands of the testator, and pass according to its 
true nature. Smith v Claxton, 4 Madd. 484; Leigh and 
Dalzell on Conversion 72. The lands which belonged to 
the testator, the slaves and their increase, and the other per- 
sonal property directed by the will to be sold, must be de- 
creed by this court, to be sold and converted into money. 
The said fund will then be divided into nine equal parts or 
shares; one share will be assigned to-each of the living chil- 
dren ; one share to Casper Smith, (the administrator of Mar- 
garet ;) one share to Wilson McCrary, (the administrator of 
his late wife Elizabeth;) one share to the administrator of Wim. 
McGuire, dec’d; and one share to the administrator of James 
McGuire, dec’d. Thirdly, the complainants are the heirs at law 
of the widow, Margarét MeGuiro, the elder; and they state in 
the bill, that the } of the land, mentioned as having descended 
to them from her, cannot be divided without loss and injury ; 
they pray, that it (to wit, the }) may be decreed, under the 
the act of Assembly, to be sold, and the money divided a- 
mong them, according to their respective rights, We are of 
opivion that they are entitled toa decree to have the’one-third 
of the land sold as prayed for. Fourthly: it is asked of us 
what interest William MeGuire’s widow (Fanny McGuire) 
takes in the land descended from his mother. He died after 
his mother, and he was therefofe seised at his death as a ten- 
ant in common of one-eighth of the said land, which descen- 
ded from his mother ; out of this one-eighth part his widow, 
Fanny McGuire, is entitled to dower. She agrees that th 
said land may be sold, and that her dower interest may be 
paid to her in money. Fifthly: that the executors or survi- 
vor could sell the land, intended to be converted, and per- 
sonal estate after the death of the tenant for life, and to form 
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a mixed fund for distribution among the legatees, is establish- June, 1844 
ed by the case of Foster v Craig, 2 Dev. & Bat. Eq. 209; goin, | 
and by the Revised Statute, ch. 46, s. 34,on thedeath ofthe _ v 
executors that duty devolves on the administrator with the M°C™- 
will annexed. It will promote the convenience of the par- 

ties, and probably improve the price of the whole tract, to 

appoint Mr. McCrary to be also the commissioner to sell the 
undivided share, which descended from Mrs. Margaret Mc- 

Guire, the testator’s widow. The sale may thus be of the 

whole undivided tract, and the proceeds of the sale may be 

divided between the several persons, entitled to the respec- 

tive estates, according to their rights before declared. 


Per Curiam. , Decree accordingly. 


WILLIAM RAMSAY & AL. vs. ELIJAH 8. BELL. 


In a bill in Equity for partition of lands, the plaintiffs must set forth their 
own title and also that of the defendants, soas to shew that they are joint 
tenants or tenants in common or otherwise have an undivided interest in 
the lands. 

If the defendant in his answer claim the whole in severalty, the Court will 
not decree a partition, but will hold up the bill until the plaintifis have 
an opportunity of establishing at law the title they assert. 

But if the bill denies that the defendant has any title, but only says that i¢ 
he has any it is as a tenant in common, and admits that he has had the 
sole posse ssign of the whole tract for many years, claiming it as his own, the 
bill must be dismissed. The Courtghowever will dismiss it without pre 
judice, to enable the party to try, if he chooses, his title at law, and then 
file a bill for partition, 

The case of Garrett v White, 4 Ired, 13], cited and approved. 


"This cause, having been set for hearing on the bill,answers 
and proofs, was transmitted by consent of parties from the 
Court of Equity of Carteret County, at Spring Term 1844, 
to the Supreme Court. 

The bill asks partition of a tract of land lying in the coun- 
Z 
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Ramsay 
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Bell. 
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ty of Carteret. It alleges that Andrew Wilson senr. for- 
merly of that county, died many years since intestate, seised 
and possessed of the tract of land in dispute, without leaving 
any widow, and that the female plaintiffs are his heirs at 
Jaw,.and entitled with the other plaintiffs, their husbands, to 
the said tract of land: That among the children of said 
Andrew Wilson seur. who survived him, was his son An- 
drew Wilson junr. and, that they have beea informed, but 
have no knowledge of the fact, that the share or interest of 
the said Andrew Wilson junr. had been sold by the Sheriff 
of Carteret under an execution issued against him and that 
he, the defendant, had purchased it. The bill does not ad- 
mit any such sale ever did take place, but alleges, if it did, 
that the said Andrew Wilson repaid tothe defendant the 
money paid by him, or that he, the defendant, had property 
or funds of the said Wilson in his hands which he applied 
in that way. It states, that the defendant took possession of 
the whole tract under his said alleged purchase, and has 
remained in possession claiming the whole land as his own 
ever since. The bill*further alleges that, at the time the 
defendant made his purchase, the female plaintiffs, the heirs 
at law of Andrew Wilson senr. and junr. were married to 
the other plaintiffsand were each under the age of twenty 
one years—and that they are still covert of their husbands. 
It then alleges, if the defendant, by his purchase of the 
interest of Andrew Wilson junr., acquired any interest in the 
said lands, which they do not admit, that they are tenants, 
in common with him and entitled to partition and to an ac- 
count of rents and profits. ‘The defendant admits by his 
answer the seisin of Andrew Wilson senr. but denies that 
he died seised—as before his death he had sold‘and conveyed 
the whole ofthe land to his son Andrew Wilson junior; 
avers that a judgment, was obtained against the said An- 
drew junr. in his life time, upon which an execution issued 
and was levied on*the land, as the property of said Andrew 
juny. aud it was sold by the Sheriff of Carteret County at pub- 
lic sale, when he purchased the said land and took from the 
Sheriff a conveyance of the whole tract, which deed of con- 
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veyance was immediately proved before the proper authori-June, 1844 
ties, and duly registered: Thet he paid his own money for meni 

, : y 
it, and that no part was paid out ofthe funds of the said 
Andrew Wilson junior, nor did:the said Andrew ever repay 
the same or any part of it. The defendant further avers 
that the sale was on the 21st of June, 1826—that he immedi- 
ately took possession, claiming it as his own, and has so 
remained in the adverse possession up to the time of the 
filing of the bill, a period of fifteen years, and claims the 
benefit of the statute made for the quieting of titles to land. 
The answer denies that the female plaintiffs were under 
age at the time of their marriage, but avers that they were 
then each of them over the age of twenty one years. It de- 
nies that Andrew Wilson senr. died intestate, but avers that 
he made a last will and testament sufficient to convey real 
estate, and that by the said will the plaintiffs nor any one of 
them are entitled to any portion of the lands in question. 


Vv 
Bell. 


J. W. Bryan & Iredell for the plaintiffs. 
J. H. Bryan for the defendant. 


Nasu, J. Uponthe evidence we could not say that the 
defendant has established the fact that Andrew Wilson senr. 
ever did convey the land to his son Andrew Wilson in fee, 
and itappears that the feme plaintiffs were married when 
the defendants entered. Yet as this a bill for partition we 
are unable to sustain it on other grounds, Judge Story, 
in his commenteries on Equity Jurisdiction, 2 vol. p. 599, 
in treating on partition, says, “another head, of concurrent 
jurisdiction is that of partition in cases of real estate held by 
joint tenants, tenants in' common and parceners.” And our 
act, passed originally in the year 1787, Rev. Stat. ch. 85, 
enacts, that the Judges of the Superior Courts of Law and 
Equity and the Justices of the County Courts of Pleas and 
Quarter Sessions are required and empowered, on the peti- 
tion of one or more persons claiming the real estate of any 
intestate or otherwise claiming any real estate as tenants in 
common or joint tenants, &c., to decree a partition. It is 
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June 1844 under this act that our Courts of Equity exercise jurisdiction 
“p>... On thissubject. To entitle a party to the aid of a Court of 
v _ Equityin making partition, he must state his own title and 
Bell. the title of the defendant, whereby it shall appear that they 
do clainrtehold the lands in one of the characters pointed 

out in the act. Ifthe defendant denies the legal title of the 
plaintiff, or claims a sale and adverse possession, a Court of 
Equity cannot proceed, until the plaintift has re-established 

the unity of his possession with the defendant as a tenant in 
common, This can be done only in a Court of Law, when 

the title of the plaintiff is a legal one; for the questions 

of title and possession are legal questions. When, by 

the trial of issues directed for this purpose, or of an 
action directed to be brought, the plaintiff has by the ver- 

dict of a jury established his legal title and restored the uni- 

ty of his possession with the defendant, the decree in equity 

will follow of course. In such cases, that is, when the plain- 

tiff has stated a case in his bill entitling him to the aid of the 
Court, and the defendant denies his title and possession, the 
Court will not dismiss the bill, but will retain it, and give 

the plaintiff proper time to establish his title and recover the 
possession of the share he claims. Wilkin and Wilkin, 1 
John. C. R. 111. Phelps and Green, 3d do. 282. Gar- 

rett v White, 4 lred. 131. The Court in this case has been 
urged to retain this bill and give the plaintiffs time to estab- 

lish their title at law. ‘This we cannot do. The plaintiffs 
have not stated such a case as in our opinion will authorise 

the Court todo so. It has been before stated, that, in a bill 

for partition, the plaintiff must not only state his title to the 
share in the land sought to be divided, but the title of the 
defendant, whereby it may appear that they are tenants in 
common, and havea unity of possession. Ist Mod. 240. 
Cartwright v Pultney, 2d Atk. 380. In this case the plain- 

tiffs allege their title to the land in question, and claim the 
whole. They deny that the defendant has any title ; and if 

his purchase of the interest of Andrew Wilson, junior, was 

a fair one, and made for a valuable consideration, then they 
charge they are tenants in common with him, are entitled to 
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have the land divided, and their shares allotted them. And June, 1844 
they admit that the defendant is, and for many years has” 
been, in the sole possession of the premises. In no case do 

they give the defendaut a joint title or a joint possession, but 

make a case for the action of a Court of Law, when the title 

is exclusively with the plaintiff and the possession with the 
defendant, and are calling on a Court of Equity to try an ac- 

tion of ejectment. Let them, if they can, establish their ti- 

tle at law, and thereby restore the unity of their possession 

with the defendant, and equity will aid them, no doubt, in 
obtaining partition of the land, according to their several in- 

terests. ‘The bill must be dismissed, without prejudice to the 
plaintiffs’ right to &le another bill. The plaintifls must pay 

the costs. 


Per Curiam, Bill dismissed, 


JESSE A. CLEMENT vs. THOMAS FOSTER & AL. 


A creditor of a firm cannot file a bill to stop the business and tie the hands.of 
all or any of the partners from disposing of the effects, for the purpose of 
applying them, even to satisfy all the creditors of the firm equitably, and 
much less to satisfy his own debt singly, whether his claim against the part- 
nership be either a legal or an equitable demand. 

It is only at the instance of one partner that the court will interfere against an- 
other partner, who is appropriating the effects to his own use; because 
in that case they are joint owners of the property, and he has no right to 
apply it to his separate use, thereby leaving the other liable to the partner- 
ship debts out of his own estate, or, at all eyents, depriving him of proper- 
ty that belongs to him. 

So, if a creditor of one of the partners gets a judgment against him, a Court 
of Equity will entertain the bill of the ereditor against all the partners\to 
pay the debt or to have the partnership account taken, and payment made 
out of the surplus belonging to the debtor. 


This cause, after having been set for hearing, was trans- 
mitted by consent from the Court of Equity of Davie coun- 
ty, at Spring Term, 1844, 
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The facts, as they appear upon the pleadings, are as fol- 
low: 

The plaintiff and the defendants Thomas Foster and 
Armfield entered into copartnership, as traders in merchan- 
dize in the year 1837, and continued the business until A- 
pril, 1839. ‘They then sold the stock of goods to a new 
firm, composed of the defendants Foster and Gilbert; and they 
executed bonds for the price payable to the former firm, name- 
ly, Clement, Armfield, and Foster; of which one for the sum 
of $1935 63}, to fall due September 25, 1840, afterwards fell 
to the plaintiff, Clement, in the settlement and division of 
the effects of Clement, Armfie;d and Foster amongst the 
three parties. The settlement took place October 25, 1939, 
and included all the copartnership transactions, except a de- 
mand against one Roberts, who had been‘employed by the 
firm as a pedlar of goods on their account and had not 
madea settlement. All the time, however, a number of 
debts were owing by the firm; which, in the settlement, Cle- 
ment and Armfield covenanted with Foster to pay, and 
partnership funds were kept by them for that purpose. 

In December 1840, the plaintiff commenced this suit; and 
by an original, amended, and supplemental bills against 
Foster, Gilbert, Armfield,C. Harbin, James F. Martin, Rad- 
ford Foster, H. R. Austin, it is charged, that Gilbert has 
left this State and gone to Alabama to reside, and that 
the books, papers and eflects of Foster and Gilbert were in 
the hands and disposition of the other partner, Foster, and 
that he, Foster, had become insolvent and unable to pay his 
debts, and, for the purpose of doing so, had applied large 
sums and assigned debts belonging to the firm of Foster and 
Gilbert in discharge of his own debts, and that, in fact, he 
had assigned to Austin as a trustee, by a deed of trust, all his 
own estate and*all the’partnership effects in trust to secure 
certain debts which Foster, and Gilbert, and he, Foster, ow- 
ed to the other defendants, Harbin, Martin and Radford 
Foster or to indemnify them against responsibilities for 
the firm, and for Thomas Foster himself, not at all providing 
for the debt to the plaintiff, on which the plaintiff cannot 
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proceed at law by reason, that by mistake the bond was s0 June 1844 
drawn as to make Thomas Foster, upon the face7of it, both Goo 


an obligor and obligee. ‘The bills likewise charge, that k’os- 
ter received from the pedlar, Roberts, several payments on 
his account to the firm, which went to the use of Foster and 
Gilbert. ‘The prayer is, that the plaintiff may have a de- 
cree for his debt against Foster and Gilbert, and that it may 
be declared to be entitled to satisfaction out of the effects of 
Foster and Giibert in preference to those creditors for whose 
benefit the assignment to Austin was made, and that Thomas 
Foster and Gilbert may be restrained from applying any of 
the effects of the firm to the payment of their several pri- 
vate debts or to their own uses, until payment thereout of 
the plaintiff ’s demand. 

Upon the bills the plaintiff obtained an order of sequestra- 
tion ofall the effects of Foster and Gilbert, and had a receiver 
appointed, who has gone on to collect debts due to the 
firm. 

Gilbert has not answered, and the bill hasbeen taken pro 
confesso against him. Armfield takes no part in the contro- 
versy, but submits to any decree. 

Thomas Foster answered, that Clement and Armfield de- 
ceived him in their settlement, and did not give him his due 
share of the effects; also that they did not pay the debts of 
the firm of Clement, Armfield and Foster, as they jeintly 
covenanted with him to do, but that he was sued therefor 
and compelled to pay larger sums thereon than is now due 
to the plaintiff! on the demand now claimed by him; and he 
insists thereon, that he is entitled to call on the plaintiff to 
surrender to him his claim, that he may have the benefit of 
it, as having been paid by him, in the account of Foster and 
Gilbert upon a settlement between him and Gilbert. He 
and the other defendants admit the assignment to Austin in 
trust ; and they state that the debts of Foster and Gilbert 
therein secured are just debts, and also that the debts of Fos- 
ter himself therein secured are just debts and not more in a- 
mount than the sum he isin advance for the firm by pay- 
ments on their account out of his own separate estate ; and 
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June 1844 therefore, they insist that the plaintiff is not entitled to any 


Clement 


v 
Foster. 


preference in having his debt paid before those. ‘I'hése de- 
fendants further insist, that the plaintiff has no lien at law 
or in equity on the effects of the firm of Foster and Gilbert, 
or any right to control the partners in the disposition thereof 
in the payment of other creditors of the firm or their own 


creditors. 


Hoke and Caldwell for the plaintiff. 
Boyden for,the defendants. 


Rurrin, C. J. As to the right which the defendantsset 
up upon tie score of the state of the accounts between Fos- 
ter and Clements and Armfield, by reason of the payment of 
debts by Foster, which the two latter took on themselves; 
that is a proper matter for an enquiry upon the reference to 
ascertain the sum due to the plaintiffon the foot of the 
bond allotted to him in the division of the effects of Clement, 
Armfield and Foster. Foras Foster was obligor and 
obligee therein, the debt is an equitable one only, 
for which the plaintiffcan have no relief but in this Court. 
If therefore he should be indebted to Foster, it will form e. 
fair deduction from Foster’s liability to him. . 

But the principal question in the cause is, whether the 
plaintiff has a right in this Court to have the management of 
the partnership effects taken out ofthe hands of the partners 
themselves, Foster and Gilbert, or their assignees, and the 
effects applied to the payment of the plaintiff’s debt, upon 
the ground that the partners are not able to pay their debts, 
and that they are, or one of them is, appropriating those ef- 
fects to their, or his separate uses. We own that we know 
of no such equity in a general creditor of a partnership. At 
the instance of one partner the Court will in such a case in- 
terfere against the other partner, because they are joint own- 
ers of the property, and one has no right to apply it to his 
separate use; thereby leaving the other liable to the partner- 
ship debts out of hisown estate, or, at all events, depriving 
him of property that belongsto him. So, if a creditor of one 
of the partners gets a judgment against him, the Court of 


7 
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Equity will entertain the bill of the creditor against all the June, 1844 
partilers to pay the debt or to have the partnership accounts Gjement. Clement 

taken and payment made out of the surplus belonging to his 
debtor. ‘That is done on the ground of the difficulty on the 
creditor and the ruin to the business, by proceeding to sell 
under execution an aliquot part of the joint effeets. Indeed, 
the interest of the debtor in the partnership effects is only 
in the surplus after a settlement of all the joint debts, and 
also a settlement between the partners themselves. But 
there seems to be no principle, on whieh a ereditor of a firm 
can file a bill to stop the business, and tie the hands of alk 
or any of the partners, or one of them, from disposing of the 
effects, for the purpose of applying them, even to satisfy all 
the creditors of the firm equitably, and much less singly to 
his own debt by note, bond, or account. Such a jurisdiction 
as the former is exercised in eases of bankruptcies under 
statutes giving the power to fake and assign all the effects of 
a bankrupt partnership or individual, for the benefit of all 
creditors. If the Court of Equity had an original jurisdic- 
tion of the kigd, there would have been but little necessity 
for a bankrupt act. Without such an act, a creditor of the 
firnf must take his remedy by judgment at law against the 
partners personally, and proceed, as upon any other joint 
judgment, against persons who are not partners. The nature 
of the debt to the present plaintiff does not vary the case 
upon this point. As he cannot recover at law, he is entitled 
to a decree here for so much money ; but if is only a general 
decree that the debtors personally shall pay him the money. 
The debt does not especially attach itself to the partnership ef- 
fects, more than to any other owned by the debtors or either 
of them. If the relief which the plaintiff asks could be 
granted, there is no insolvent partnership, whose concerns 
would not be brought to a close under an administration in 
the Court of Equity. We cannot suppose that one of these 
partners is acting in opposition to the will or interests of 
the other ; since no complaint is made by the one against the 

A3 
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June, 1844 other. To stop his collection and disposition of the effects, 
“Clement #8 the privilege of the other partners, and cannot be claimed 
v _ by the plaintiff. Indeed the bill takes the effects alike from 
a ah upon no allegation but that of the plaintiff’s having 
the rights of a general creditor. The firm has a right of pre- 
ferring other creditors of the firm before the plaintiff, upon 
the general principle pervading the law, except in cases, not 
of insolvency, but of bankruptcy. So, if the partners so 
agree between themselves, they may apply, each his own 
share of the joint effects, to his separate debts ; for, as res- 
pects them severally, the separate debts of each are as much 
his debts as the joint debts are, and nothing but the duty of 
one partner to another prevents either from paying his sepa- 
rate debt out of that portion of his property, as soon as out 
of ary other portion of his property, or as soon as a joint 
debt. If the creditor of the firm were confined to his reme- 
dy against the effects of the firm, there would be more con- 
sistency in the present attempt. But the plaintiff is not so 
restrained, but may raise his debt out of the separate proper- 
ty of the partners to the hindrance of their separate creditors 
and may take their persons. . 

It follows, that the orders for a sequestration and a receiv- 
er must be discharged, and the receiver directed to settle his 
accounts before the Master, and pay over to the defendants, 
as entitled, the moneys in his hands, and deliver up the books 
of accounts, and other evidences of debts and property, to 
the defendants Foster and Gilbert, or their assignees respec- 
tively. And the plaintiff must pay all the costs that have 
been incurred under those orders. 

The bill must be dismissed with costs as to all the defend- 
ants, except Thomas Foster and Gilbert and Armfield. And 
it must be referred to the Master to take an account of the 

_ Sums received by the plaintiff or Armfield, or by Foster and 
Gilbert, or either of them, from Roberts, on account of his 
dealings with or for the firm of Clement, Armfield and Fs- 
ter; and also to take an account of what may be due to the 
plaintiffon his demand in the pleadings mentioned, and of 


~ 
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any proper deduction therefrom in favor of the defendants, June, 1844 
or any or either of them. —— 


Per Curiam, Decree accordingly. 


WILLIAM 8. HARRIS & AL. vs. WILLIAM T. DELAMAR & AL. 


Interests, gained by one person by the fraud of another, cannot be held by 
them; otherwise fraud would always place itself beyond the reach of the 


Court, 

An instrument, obtained by fraud or imposition on the part of the father in 
behalf of his infant children, must be set aside in Equity. 

When a bill is filed by a father, as the next friend of his children still infants, 
to carry such an instrument into effect, the Court will dismiss the bill at his 
ov n costs. 


This cause was transmitted from Craven Court of Equi- 
ty, at the Spring Term, 1844, by consent of parties, to the 
Supreme Court. 

The following are the facts, appearing from the pleadings 
and proofs : 

The plaintiffs are the four infant children of Gatsey Har- 
ris, deceased, and sue by their father, Lovick Harris, as their 
next friend. 

The bill states, that some time after the marriage of Lov- 
ick Harris and his wife Gatsey, her father, Smith Delamar, 
wishing to make a provision for his daughter and her hus- 
band, and such children as they might have, made a deed of 
gift for a negro woman named Bridget, and her child Sitty, 
whereby he gave them to the said Gatsey, during her natu- 
ral life, with remainder after her death to such child or chil- 
dren as she might have by the said Lovick. The bill states, 
that the deed was written by one Carraway, in accordance 
with instructions given to him by the said Smith, who vol- 
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June, 1844 


os 


Harris 
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untarily executed the same, and caused it to be attested by 
his son, William S. Delamar, and then delivered it to Lovick 
Harris for the benefit of his wife and children; and also put 


* the slaves into his possession. The bill then charges, that 


a short time before his death, (which happened in 1842,) the 
father, from some unknown cause, became incensed with his 
son-in-law and daughter, and wished to retract his gift, and, 
with the view of so doing, that in his absence he went to 
the house of said Lovick, and by threats and force extorted 
from his daughter the deed, and destroyed it before it was 
registered, or suppressed it, so as to deprive the plaintifis of 
the benefit thereof, 

Mrs. Harris then died, leaving the four infant plaintiffs, 
her children, and also her father, surviving her. The ne- 
groes continued in the possession of Lovick Harris, until the 
death of both Mrs. Harris and her father, when they were 
taken by Stephen Delamar, as the executor of the will of 
his father, the said Smith. 

The bill is filed against Stephen Delamar, and William 
S. Delamar, who were appointed by their father his execu- 
tors, but of whom only the former proved the will. The 
prayer is, that the defendant shall surrender the slaves and 
their increase to the plaintiffs and execute to them a proper 
conveyance, to supply the place of that destroyed by the 
testator. 

The answers admit, that it was the intention of Smith 
Delamar to make a provision for his daughter, Gatsey, and 
such children as she might have, by a gift of the two ne- 
groes mentioned. The defendants state, that their father, in 
the presence of one of them, William S., so informed his 
son-in-law, Lovick Harris, and directed him, in the year 1836, 
to have a deed prepared, by which the said negroes should 
be limited to his daughter Gatsey during her natural life, and 
after her death, in remainder to such children of the said 
Gatsey, as she might leave surviving her: That in a few 
days the said Lovick produced to the father a deed in the 
hand-writing of one Carraway, who is now deceased, and 





SUPREME COURT OF NORTH CAROLINA. 221 


that the father executed it, at once, without reading it, and June, 1844 
called upon his son William S., to subscribe it as a witness, 47,4, 
which he did. The answers further state, that the sonthen ___v 
read the deed, but to himself, and not aloud; and that he per- “= 
ceived, that the limitation over, as he understood it, was not 

to all the children of his sister, who might survive her, but 
“such child or children as she might have by the said Lov- 

ick Harris.” The son said nothing of this to the father at 

the time, and the latter gave the deed immediately to Harris, 

who carried it away. Within a few days afterwards, how- 
ever, he asked his father if he did not intend that all the 
children his sister might have, either by her present or any sub- 
sequent marriage, should take in remainder after her death, 

as he, the son, understood him; or whether he intended only 

to include her children by Harris? ‘To this the father re- 
plied, that he meant the former, and so expressly had told 
Harris ; and upon the son’s informing him of the contents of 

the deed as he had read it, the father expressed great dissat- 
isfaction, and said, that it was not as he had directed Harris 

to have it done, and thought it was done, and that he would 

get that back and have one written according to his wishes, 

so as to include all the children of his daughter, surviving 

her, whether by Harris or any other husband. The answers 

then state, that the father went to Harris’ house and return- 

ed in a short time with a paper in his hand; and they deny 

that, in the belief of the defendants, their father obtained it 
from Mrs. Harris, or that he ebtained it from Lovick Harris 

by force or threats, and state that they believe that it was 
surrendered by Harris, because it had been improperly drawn 

and contrary to the instructions given for it. Which belief 

they founded on the character and general conduct of their 
father, his purposes at the time, and his allowing Harris still 

to have the use of the negroes during the life of the father, 

and, particularly, on the disposition of the negroes in their 
grand-father’s will, executed after the death of their mother, 

in favor of the plaintiffs. In the’ will, Mr. Delamar gives 
Bridget and her four children then born to the present plain- 
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June, 1844 tiffs, and directs that they shall be hired out until Joseph N. 
Hari, Harris, the youngest child of his daughter, should arrive to 
v 21 years, and the hires applied to the education of the said 
Delamer» Joseph and his sister Ann, and then to be equally divided 
between the four children, with a contingent limitation, that, 
if either of the children should die before the division, his 

or her part shall go to the survivors. 


The defendants further say, that no complaint was ever 
made by the mother or the father of the plaintiffs, that they 
had been improperly deprived of the deed, or induced to give 
it up; for they well knew, that it was the father’s intention, by 
another deed or by a will, to make the provision as he had first 
intended it. And, they say, he did so, substantially in his 
will, as before set forth. The defendants admit, that afler 
the death of the testator they found the deed, of the tenor 
set forth in the bill and before admitted in the answer, 
among his papers, but in a cancelled state, having the name 
of the maker and witness both torn off; and they say, that, 
having then no knowledge or belief that any claim would 
be set up to the negroes unless under the will, they took no 
care of the paper in question, but threw it away or lost it 
as mere waste paper. 


J. W. Bryan § Iredell for the plaintiffs. 
J. H. Bryan for the defendants. 


Rurrin, C. J. There could hardly be a more useless lit- 
igation than the present, since, by the deed, as the bill would 
set it up, and by the will, the plaintiffs get nearly the same 
thing: the only difference being, that the profits for a period 
are devoted to the education of the two younger of them, 
and then the negroes and their increase to be equally divided 
between those then living. ‘There is no intimation, that there 
is a deficiency of other assets of the grand-father to answer 
his debts. It seems, therefore, essentially, to be the bill of 
the father, and to be brought for the mere purpose of getting 
the property from the management of the grand-tather’s ex- 
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ecutor into his own hands. This is mentioned rather with June 1844 


a view to the costs, than to the merits. For the merits de- 
pend on different considerations ; and upon them our opinion 
is against the bill. 

There is no evidence, that the father obtained the deed by 
force, fraud, or undue influence. Nor, indeed, do the plain- 
tiffs give any evidence, that the deed ever existed, except the 
admissions of the answers, and the deposition of the defend- 
ant, William S. Delamar, who was examined under an or- 
der for that purpose. His deposition is to the same purport 
with the answers, and fully sustains them. According to 
that statement, the allegations of the bill as to the prepara- 
tion of the deed, under instructions given to the writer by 
the donor himself, that the limitation was to the daughter's 
children by her husband Harris only, and that knowing this, 
Mr. Delamar freely executed the deed, are, in every essential 
particular, falsified. ‘The father intended to provide for all 
the children of his daughter by any marriage, and gave in- 
structions to that effect, not to the writer of the deed, but to 
his son-in-law, Harris, who was to have the deed prepared 
accordingly. ‘That he did not do: but on the other hand 
had a deed drawn which restricted the provision to his own 
children only; brought it to the old gentleman, as one pre- 
pared according to the instructions, and, consequently, as 
containing a limitation to all the daughter’s children, and, in 
a blind confidence of his son-in-law’s integrity, the father 
was induced by those representations to execute it. If it be 
said, it was the party's own fault, that he did not read the 
instrument, as he was able to do, and, therefore, that he must 
be presumed to have known the contents; the answer is, 
that the presumption only stands until proof of the fact is 
produced, and that, here, the actual imposition is established 
by proof of the instructions, the variance of the instrument 
from them, when it was represented to accord with them, 
and that the father did not, in fact, read the deed, but, be- 
lieving the false representations made to him, executed it as 
containing one provision, when it contained another, mate- 
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June 1844 rially different. Thus put, it was a case of plain imposition 


Harris 


_ 
Delamar. 


on the donor, and he would have been entitled, by the help 
of this court, to have the deed called in and cancelled. Clear- 
ly he would be so entitled as against the author of the fraud 
himself, as to any interest derived by him from the deed. 
So, too, interests gained by one person by the fraud of an- 
other, cannot be held by them ;,else fraud would always 
place itself beyond the reach of the court. Bridgeman v 
Green, 2 Ves. 627. Hugueninv Bosely, 14 Ves. 273. The 
father had a right, therefore, peaceably to redress himself by 
obtaining the instrument from the person who had impro- 
perly procured it, and who would have been compelled by a 
Court of Equity to surrender it to be canelled. Nor can the 
present plaintiffs, although not consenting to the surrender, 
nor capable of consenting, insist upon the deed now being 
set up, if it sufficiently appear against them, that upon the 
bill of the supposed donor there should have been a decree 
to deliver up the deed. Such, we have shewn, would have 
been the case upon the evidence of the plaintiff’s uncle, the 
subscribing witness to the deed. And that evidence is strong- 
ly fortified both by what otherwise appears in the cause, and 
by what does not appear. In the first place, every thing that 
was done by Mr. Delamar, after he got back the deed, is con- 
sistent with the account his son gives. He did not take 
back the instrument with the intent to deprive his daughter's 
family of the use or ultimate property of the negroes. On 
the contrary, as long as he lived, he let them remain with 
Harris, and by his will he gave them to his children. _It is 
true, that, as events turned out, the remainder goes to the 
same persons who would have had it under the deed; for 
Mrs. Harris had but one set of children, having died before 
her first husband. But the provision by the will is in ac- 
cordance with the avowed reason for destroying the deed, 
and proves that it was destroyed with an honest purpose, be- 
cause it was not the instrument the party thought it was. 
Again, if this representation by the subscribing witness, who 
heard the instructions given to Harris, the father of the 
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plaintiffs, who was present when he brought the deed, and June, 1844 
heard him state, that it was written according to the instruc- ~ H 
tions, and knows that his father signed it without reading it, —v 
and was astonished and indignant when he was afterwards Delem- 
informed of its contents: if, we say, this could be disputed, 
it must be upon the knowledge and by the testimony of 
Lovick Harris himself, who was a party to the transaction 
throughout. ‘Then, his putting himself forward as the pro- 
chein ami of the plaintiffs, and thereby keeping himself 
back as a witness, is strong to induce the belief that this evi- 
dence as to his conduct could not be contradicted by him, 
but that he would be obliged to confirm it. Nor is there 
any evidence as to the mode in which Mr. Delamar got the 
deed again, except what he said to his son, when he return- 
ed with it, which was, that Harris had given it up. That 
too, is confirmed by the fact, that no complaint was made, 
or any thing said to the contrary by Harris, as long as Dela- 
mar lived, which was six years afterwards. 

Our opinion therefore is, that the deed was obtained from 
the defendant’s testator by mistake on his part and surprise, 
and by the imposition of the plaintiff’s father, Lovick Harris, 
and that it ought to have been given upto be cancelled, as it 
was, and ought not to be set up; and, therefore, that the 
plaintiff’s bill stand dismissed, and, under the circumstances, 
with costs, to be paid by Lovick Harris, who has so impro- 
perly and unnecessarily instituted the suit in the name of 
his children. 


Per Cursam. Decree accordingly. 
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SAMUEL NEWLAND vs. JAMES H. TATE & AL. 


June, 1844 Where, upon the death of adefendant, a person comes in and acknowledges 
— service of a bill of revivor as administrator of the deceased party, it is too 

late for him at a subsequent term to plead that he never was administrator. 
Where two form a copartnership, and one of them sells out one half of his in- 
terest to a third person, who is appointed general agent and manager of the 
firm, the latter, though responsible to other persons as a partner, is no‘ so to 
the partner retaining his original interest in the firm, but is only responsible 
to him as agent, and as such he is entitled to a proper compensation for his 

services. 


This cause, having been set for hearing, was removed from 
the Court of Equity of Buncombe county, at Spring Term, 
1844, to the Supreme Court. 

The bill was filed in February, 1839, and charges, that in 
1836 the plaintiff and the defendant James H. Tate became 
partners together in making a contract with the government 
for carrying the mail on acertain route in’ Georgia for four 
years from the Ist day of January, 1836, at $6150 annually; 
and that they were equally interested therein, each being en- 
titled ts a moiety ; that they accordingly entered upon the 
performance of the contract, and put on ‘the line coaches, 
horses, and other stock to the value of $6091, and continued 
their operations up to March, 1837, when the stock and con- 
tract were sold out to one Wilson, at the price of $10,000. 
The bill states, that after the contract was made by the plain- 
tiff and James H. Tate with the Government, the defendant 
Robert W. Tate, a brother of said James H., entered into an 
agreement with the said James H., by which the two bro- 
thers became partners, as between themselves, the said Ro- 
bert W. becoming entitled to one half of the original share 
of James H., and the latter retaining the other half thereof. 
The plaintiff resided in Buncombe county in this State, and 
took no personal management of the line and property in 
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question ; byt the whole was under the care and manage- June 1844 
ment of the two T'ates jointly, though chiefly that of Robert oa 
W., who received the money paid by passengers, the pay —_v 
from the Government, or nearly all of it, and made the sale ae 
to Wilson and received the price from him, and also made 

the necessary disbursements for keeping up the line by em- 
ploying and paying drivers, purchasing horses, coaches, pro- 
vender and other needful supplies. The bill charges that 
large profits were made on the contract, and the sale of the 
stock, as the defendant represented to the plaintiff, and as he 
believes, and that all the effects were received by the defend- 

ants, or one of them, Robert W. Tate, and are retained by 
them or him, without having paid to the plaintiff any thing 

for his share of the profits, or even for his advances of the 
original stock. The prayer is for a discovery and account 

of the partnership effects, from each of the defendants, and 

that the defendants may be decreed to pay the plaintiff his 
share thereof. 'The defendants answered severally, and each 
admits the partnership as charged in the bill to have been 
originally made between the plaintiff and James W. Tate, 

the contract with-the Government, the advance of stock and 

the line in operation, and sale to Wilson, as stated in the bill. 

But both of the defendants deny positively, that Robert W. 
Tate was a parner in the contract, originally, with the plain- 

tiff and James H. Tate, or that there was any partnership 
between the defendants themselves, in respect of the moiety 

of James H., or that the defendant Robert W. had any inter- 

est whatever, directly or indirectly, in the contracts and pro- 
perty, or any concern with it, saving only as the agent of the 
plaintiff and of the other defendant, who, the defend&ints 

say, were the sole partners and owners of the property, enti- 

tled to the profits, and liable for the losses. The defendants 
state, that Robert W. Tate was employed by the other de- 
fendant to conduct the business, as managing agent, at an 
annual salary of $700; and they admit, that in that charae- 

ter, he received and disbursed all, or nearly all, the funds of 

the concern. And the defendant Robert W. annexes to his 
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June, 1844 answer, as a part of it, an account of his tra‘waactions for 

Newlana ¢ firm of Newland and Tate; which shews receipts by 

v him to the amonnt of $51,278 17, and disbursements to the 

Tate. amount of $51,47U 34, thus leaving a balance due to him of 

$192 17. The defendants state, that the business was a los- 

ing one, and the defendant Robert W. insists that the loss is 

to be borne by the plaintiff and the defendant James H. 

alone, and that he has in his hands no funds belonging to 

the other two parties. Replications were taken to the an- 

swers, and both parties proceeded to take a great number of 

depositions. At April Term, 1842, the death of Rebert W. 

Tate was suggested. At thesucceeding term, October, 1842, 

the transcript states, that “ James H. Tate, administrator of 

the estate of Robert H. Tate, deceased, appears in court and 

acknowledges service of process reviving this suit against 

him as administrator aforesaid.” At Spring Term, 1844, the 

defendant tendered a plea, that he was not the executor of the 

will of Robert W. Tate, deceased, nor the administrator of 

his personal estate within the State of North Carolina. The 

Court rejected the plea, and the cause was then set down for 

hearing, and transferred by consent to this court with an 

agreement, that before the hearing, the interlocutory order 

rejecting the plea, might be reheard in this court as upon a 
petition or otherwise. é, 


Caldwell for the plaintiff. 
Badger for the defendants. 


Rurrin, C. J. The first question in the case is upon the 
plea; and we are of opinion, that it was properly rejected. 
It caine too late. We suppose, from the circumstance of the 
commissions to take the answers, that the defendants both 
resided in Mississippi, and, probably, that Robert W. Tate 
died there, and the other defendant may have become his ad- 
ministrator there, Butif that be so, which we only conjec- 
ture, still the party had precluded himself from the objec- 
tion, that he was not answerable as administrator, by his vol- 
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untary assumption of that character in this cause eighteen June, 1644 
months before, and submitting to have the cause revived yowiena 
against him as administrator. It is true, it is not entered, on 
as the formal order of the Court, that the cause shall stand 
revived. But it is substantially so. The statute authorizes 
the reviving a suit in Equity, without bill, by scire facias ; 
the object of which is, merely to give the requisite notice, 
The process may be waived, and the party appear without 
it; and that this party did. He expressly acknowledges his 
representative character, appears as such, and makes no ob- 
jection to a revivor, and for eighteen months takes out pro- 
cess to take testimony in the cause, as having been revived. 
He thus became a party to the suit, and waived all objection 
to the jurisdiction and to his accountability as adminis- 
trator. 

Upon the main question in the cause, which is the right 
of the plaintiff to have an account against these parties, the 
opinion of the Court is for the plaintiff. It is yielded, as a 
matter of course, that the defendant James H., individually, 
as an acknowledged partner with the plaintiff, must come to 
an account. But it is said, that Robert W. Tate was not lia- 
ble, and therefore, that his admiuistrator is not, because the 
bill is not filed against him upon his liability as the agent of 
the firm, having its funds in his hands, but, as being himself 
one of the partners ; whereas, in fact he was not a partner 
in any sense, neither with the plaintiff and James H. Fate, 
nor even with James H. Tate in respect of his moiety. If we 
are to judge from the manner in which the parties have 
taken their testimony, they must have been under a singular 
dejusion on both sides, as to the grounds on which the plain- 
tiff could have relief against Robert W. Tate. The plaintiff 
has taken many and very voluminous depositions to the acts 
and declarations of both the defendants, tending to establish, 
t!.at all three of the parties were originally copartners, or be- 
came soin this contract by subsequent agreement between the 
three, apparently under the belief thatsuch astate of things was 
hecessary to entitle the plaintiff to a decree against Robert W. 
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law; for that the defendant was liable to account, as having 
received the funds, either as theagent of the firm really exist- 
ing and merely as agent, without any interest in himself; or 
as such agent, having also an interest, under a sepsrate agree- 
ment between him and one of the parties, in the share of 
that partner. But, in truth, such evidence of a general part- 
nership between the three cannot avail the plaintiff in the 
present suit: because the bill specially excludes the idea of a 
partnership of that kind, and states that James H. Tate was 
the sole partner of the plaintiff, and that the interest of Ro- 
bert W. Tate arose by an agreement between the brothers 
alone, and extended to the one half of James H. ‘Tate’s moie- 
ty. On the other hand, the defendants have taken as many 
depositions to prove, some that Robert W. was agent only 
for the firm, consisting of his brother and the plaintiff, and 
others, that he was not a general partner with both of the 
other parties, but was then agent and concerned in interest 
in his brother’s share only, by a private agreement between 
those two alone, as if he could be held liable to account with 
the other defendant, to the plaintiff, only in case he were a 
general partner. ) 

We are not prepared to say, that if Robert W. Tate were 
merely the agent, the bill is not so founded as to entitle the 
plaintiff to a decree against him to account, for it distinctly 
charges his general agency and management and sale of the 
property and receipt of the funds; and it is not perceived 
why the plaintiff’s rights arising from the facts should be 
impaired by untruly stating further, that, besides being agent, 
that person had an interest under his brother, and that he 
had also acted in the business by virtue of that interest. 

But upon the question of fact, whether Robert W. Tate 
had an interest and the nature of it, the opinion of the Court 
is, that the statements of the bill are really according to the 
truth, as established by the evidence. The plaintiff has 
proved a great variety of declarations of both of the defend- 
ants, when they were togetlier and apart, and also conversa- 
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tions between the plaintiff and the defendants, from which Jane, 1844 
the witnesses collected, that all three of these persens were “Newland 
recognised by each of them as partners with each other; | ¥ 
and so, perhaps, we might also conclude, if we were comfip- ta 
ed to that evidence itself. But the truth no doubt is, that the 
parties, knowing that each had an interest, spoke of Robert 

W. Tate as an owner of a part of the line, as well as them- 
selves, without being particular to designate the origin and 
nature of the respective interests, and from that the witness- 

es naturally enough concluded, that they were partners by 
joint agreement, whereby the plaintiff was half owner, and 

the other twoa fourth each. But the bill admits, that there 

was no joint agreement, and states that Robert W. Tate be- 
came his brothers’ partner in his share, and, by virtue there- 

of, and by agreement with the other parties, became the gen- 

eral manager of the business, and got the effects of the firm 

into his hands. And that, in the opinion of the Court, is the 
effect of the weight of the evidence. It clearly establishes, 

that Robert W. Tate claimed to have an interest, as owner 

in some way or to some extent, and that other parties recog- 
nised such interest in him. Though many witnesses thought, 
from indefinite expressions dropt from the several parties, 

that Robert’s interest was that of a general’ partner, yet that 

was but an impression derived from loose declarations, not 
descending into particulars. Where the origin and nature 

of Robert’s interest by itselé became distinctly the subject of 
observation, the parties speak of it, as represented in the bill, 

to consist of one-fourth part derived out of the share of his 
brother by an agreement between them alone, but known to 

the plaintiff and recognized by him. 'Tothat extent, Robert 

W. was the assignee of James H. Tate; and there can be 

no doubt, that as a person having an interest, and also hav- 

ing the fund, he may be called on to account to the plaintiff. 
Thus accounting, it is true, he will not be directly liable to 

the plaintiff for any losses sustained, if any there be, unless 

by his own fault as agent; because, although he might be 
liable for the contracts of the firm to third persons as a part- 
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Jane 1644 ner, yet he was not a partner with the plaintiff, as between 
"Newlang ‘“emselves, to share the profit or loss. That was between 
vy _ the plaintiff and James W. ‘Tate; and to the latter, Robert 
Tate. “W. was to look for a portion of his profits or make up a por- 
tion of his loss. For the same reason, to this case is not ap- 

plicable the principle, that, except by agreement, an acting 

partner cannot claim compensation beyond his share of the 

profits, for the rule proceeds on the ground, that the contract 

of partnership stipulates, what each is to contribute and 

receive, and, therefore, it cannot embrace a case, in which 

there is no contract of partnership between the plaintiff and 

the party rendering a service to the firm. No doubt, there- 

fore, Robert W. Tate will be entitled to reasonable remuner- 

ation, as against the plaintiff, for his time and labor, or such 

as may have been fairly agreed on between him and the 

other parties. ‘There must, therefore, be the usual decree for 

an account against the defendant in his own right, and as ad- 
ministrator of Robert W. Tate, and also, unless the defend- 

ant shall admit sufficient assets of his intestate, there must 


be an enquiry as to the assets which the defendant has or 
ought to haye. 
Per Curiam, Decree accordingly. 
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DANIEL LEWIS, ADMINISTRATOR &c. vs. WILLIAM KEMP'S fune, 1844 


A testator bequeathed certain slaves to his son A. for life, and at his death to 
his son, if he arrives to the age of maturity, but if A. should have no son 
or this son should not arrive at maturity, then to be equally divided between 
B and C. Held that this was a vested legacy in remainder to B and C., 
subject to be divested on the happening of the contingency mentioned in 
the will. Aind if that contingency should not happen, the interest would 
pass to the personal representutives of the ulterior remainder man. 

The remainder man after a life estate ina slave can only ask the aid of a 
Court of Equity, during the life-estate, te protect his interest against any 
improper disposition by the tenant for life. 

After the death of the tenant for life of a slave, the remainder man cannot 
call upon his representative to account for the value of the slave sold by 
the tenant for life, unless such tenant acted in bad faith and sold the whole 
interest in the slave, or sold his own interest fraudulently with a view to 
his being taken out of the State or to some person, who, he knew orhad rea 
son to believe, would take him out of the State. 

If the slave, though sold, shoul die during the life of the tenant for life, or 
during that time should become deteriorated in value, the remainder man in 
the former case can claim néthing, and in the latter only the value at the 
death of the tenant for life. 


This cause, having been set for hearing, was removed by 
consent from the Court of Equity of Bladen County, at 
Spring Term 1844, to the Supreme Court. 

The bill sets forth that Joseph Kemp died in the year 
1821, having first made and published in writing a last will 
and testament, which was duly admitted to probate by the 
proper authority, and the executors therein having refused 
to qualify as such, William Kemp was appointed adminis- 
trator with the will annexed. In the said will the testator be- 
queathed as follows, “I give and bequeath to my son Wil- 
liam Kem) my negroes Dorcas and Ruth during his natural 
life, and at his death to his oldest lawful son if he arrive at 
the age of maturity, but if he should have no son, or he 
should not arrive to full age, in that case said negroes Dor- 

C3 
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tween my two sons John and D. W. Kemp.” The bill then 
states that this bequest was assented to by the administra- 
tor with the will annexed and he took possession of the said 
negroes as a legatee. The bill sets forth that John and D. W. 
Kemp died during the life time of the tenant for life, and 
that the plaintiff was duly appointed his representative: that 
William Kemp is dead and the defendant is his executor 
duly appointed; and that said William during his life time 
sold several of the negroes who were of the increase of the 
said Ruth and Dorcas, some of whom were carried out of the 
State and are in possession of persons unknown to the piain- 
tiff: that the legacy to the said John Kemp and D. W. Kemp 
wasa vested remainder, and upon their death carried their 
interest in the said ‘slaves to their personal representatives, 
The bill then prays that the defendant may be decreed to de- 
liver over to the plaintiff the whole of the negroes embraced 
in the said bequest, as the personal representative of the said 
John and D. W. Kemp, and to account with him for the ne 
groes sold, together with their increase since said sales by tie 
said William Kemp his testator, and to account with him for 
their hires, and for general relief. 

The defendant by his answer corftends that the bequest to 
John and D. W. Kemp lapsed into the estate of Joseph 
Kemp, the original testator, from the fact that they died in the 
life time of the tenant for life, and admits that William nev- 
er had a son, and died as set forth in the bill, and that he is 
the executor of his will; he further admits that the plaintiff 
is the rightfal representative of John and D. W. Kemp, and 
that William Kemp during his life sold several of the ne- 
groes descendants of the original stock. 


Strange for the plaintiff. 
Winslow for the defendant. 


Nasu, J. The principal question presented in th:s case 
was stibstantially decided by this Court in the case of Lewis, 
ldmr. of Joseph Kemp v Smith, Exor. of William Kemp, 
4 Dev. & Bat. 326. The parties then were the same as in 
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this case, except that, being at law, the plaintiff sued as ad- June, 1844 
ministrator with the will annexed of Joseph Kemp alone, 
and the decision was upon the same clauseofJoseph Kemp’s —v 
will. In that case the Court ruled, that the plaintiff could Kemp 
not recover, because the assent of William Kemp to the lega- 
cy for life. was au assent to the ulterior limitations over to 
John and D. W. Kemp. The legacy to John and D. W. 
Kemp, after the life estate given to William Kemp, was a 
vested legacy, subject to be divested by the birth to William 
of ason and that sons attaining the age of twenty one. 
William Kemp died without having any son, and of course 
the legacy to John and D. W. Kemp was not disturbed. If 
a legacy once vests, though liable to be divested on a contin- 
gency, it cannot be divested unless the contingency does 
happen, and, upon the death of the remainder man, passes to 
his representative. 1 Mad. ch. 16. 3 Meriv. 343. Harri- 
son v Freeman, 5 Vesey 207. Smither v Willock. 9 Vesey 
234. We think therefore that the plaintiff is entitled to relief, 
but not to the particular relief he seeks. In all cases of a 
tenancy for life with remainder over, the remainder man is 
entitled to the aid of a Court of Chancery to prevent or res- 
train waste, and if the tenant for life of personal property 
aliens it fraudulently, hein remainder may either pursue 
the specific property in the hands of the alienee, or may by a 
bill in equity claim from the estate of the tenant for life re- 
dress for the injury sustained from hin. We donot doubt 
that the tenant for life of personalties may rightfully sell his 
interest in them, and that his vendee will by such sale, ac- 
quire in the property sold the same interest as his vendor had, 
and when the tenant for life does so sell, the person in re- 
mainder has no claim: upon the property itself, during the 
existence of the life estate, and can only ask the aid ofa 
court of equity to the securing of it, and if it is destroyed 
his remedy is gone. He has no claim against the estate of 
the tenant for life; he has done only what the law allowed 
him todo. If however the tenant for life act in bad faith 
and sells the whole interest ia the chattel, or sells it to a per- 
son for the purpose of being carried out of the State or to 


Lewis 
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be answerable to himin remeinder for the value of the chat- 
tel sold, to be estimated at the time of the sale, together 
with interest from the death of the tenant for life. If howev- 
er the chattel sold, a negro for instance, has died during the 
life of the tenant for life, we hold that the remainder man 
has no claim for its value upon the estate of the tenant 
for life. The latter was entitled to the use during his 
life, and the remainder man was only entitled after his use 
ceased. Soif the chattel has become, by lapse of time 
or some inevitable cause, deteriorated before the life estate 
falls in, the remainder man is entitled only to that which re- 
mains, and the value in that case would be estimated at the 
time of the death of the tenant for life, with interest from 
that time. 

The plaintiff is entitled to a decree for such of the slaves 
in the possession of the defendant, as are,of the original 
stock or their increase, together with their hires since the 
death of William Kemp. It is referred to the Master to take 
an accouut of the other negroes, that were sold by William 
Kemp. He will enquire and report, whether William 
Kemp in selling the said negroes disposed only of his life es- 
tate, or whether he sold them out and out, or any of them, or 
whether he sold them, or any of them with a view that they 
should be carried beyond the limit of this State, or whether 
he sold them, or any of them to persons he knew or had 
reason to believe would carry them beyond the limits of the 
State. The master will repoit the sums for which the estate 
of William Kemp ought to be answerable to the plaintiff for 
any such sales, upon the principles herein declared. 


Per Curram, Decree accordingly. 
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FRAZIER AND KINGSBURY vs. TIPPOO 8S. BROWNLOW & AL. June, 1844 


Property in the hands of a trustee, for the sole and separate use of a feme 
covert and subject to her absolute disposition, will be held liable in a Court 
of Equity for any debts she may contract, with an understanding, express 
or implied, that they are to be paid vut of such property. 


This cause having been set for hearing, was transmitted 
by consent from the Court of Equity for Halifax County at 
the Spring ‘Term 1814, to the Supreme Court. 

‘The following are the facts disclosed by the pleadings: 

Mrs. Martha M. R. Brownlow, being seised in fee of 
two tracts ofland situate on Roanoke, in the counties of 
Halifax and Northampton, intermarried with Tippoo 8. 
Brownlow, by whom she had issue. Brownlow, the hus- 
band, became involved in debt, and, indeed, insolvent; and 
his estate in the lands was sold on execution and bought by 
William W. Williams, a friend of Mrs. Brownlow. Wil- 
liams leased the land for five years to one Clanton ata 
yearly rent of $200, and then, by indenture bearing date the 
9th day ot August 1827, he conveyed the said lands and 
the reversion and the rents accruing on the said lease to 
Mark H. Pettway, his heirs and assigns, to have and to hold 
during the natural life of the said Tippoo S. Brownlow, in 
trust, that the said Pettway should receive the said rents 
and the profits of the said lands and pay them to the said 
Martha M. R. Brownlow, to her sole and separate use, free 
and discharged from any control or claim of her said hus- 
band, during the natural life of her, the said Martha, and 
upon further trust, after the death of the said Martha, to 
convey by proper assurances the said lands to such person 
or persons as the said Martha M. R. Brownlow might by 
any writing, witnessed by two witnesses, appoint, and, in 
default ofsuch appointment, to convey the same to all the 
ehildren of Mrs, Brownlow that should be living at her 





238 


EQUITY CASES IN THE 


June 1844death. Pettway, the trustee, received the rents and profits 


Frazier 
v 
Brownlow. 


of the lands up to the year 1833, and applied them, accor- 
ding to the terms of the deed, by either paying them over to 
Mrs. Brownlow, forthe support of herself, her husband and 
their children, or by investing by her directions a part there- 
of in the purchase of slaves, which were conveyed to Pett- 
way asa trustee, likewise, for Mrs. Brownlow to her sole 
and separate use. 

In 1833, by an arrangement between the persons concern- 
ed, the lands above mentioned were sold and conveyed in 
fee, and the proceeds invested in other land, which was con- 
veyed to William B. Lockhart in fee, asa trustee for Mrs, 
Brownlow and to her separate use and subject to her ap- 
pointment as therein stated. 

{n the year 1838, and prior thereto, the present plaintiffs 
kept a retail storetrom which Mrs. Brownlow obtained the 
necessaries for herself and family; and on the 7th of Novem. 
ber 1838, she came to a settlement with the plaintiffs, gave 
to them her bond for a balance of $283 48, payable on the 
Ist of January, 1840, with interest thereon from Ist Janua- 
ry 1839. Just below the bond and on the same sheet of 
paper the following memoranda were at the same time 
made. 

“The above bond is given Frazier & Kingsbury for ar- 
ticles they furnished me for the use of myself and family, 
and in case itis not paid when it becomes due, then it is my 
wish and desire, that Mark H. Pettway, to whom property 
is conveyed for my use and benefit, should sell so much of 
the same as will pay the said debt and interest; this being 
and shall be a sufficient order to my trustee for the same, 
this 7th, November 1838.” 

Signed M. M. R. BROWNLOW.” 

“I as trustee for Mrs. Brownlow have consented to her 


giving the above order. November 7th 1838. 
Signed M. H. PETTWAY.” 


On the 14th of July, 1840, Mrs. Brownlow paid on her 
bond the sum of $150; and May 17th, 1841, the further sum 
of $25. In October, 1843, the plaintiffs filed their bill a- 
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gainst Mr. Pettway, Mrs. Brownlow and her husband, pray- June, 1844 
ing for the satisfaction of their debt and costs out of the trast — 
property in the hands of Pettway. . 
The defendants admit that the slaves held by Pettway are Brownlow. 
of value sufficient to answer the plaintiffs’ demand; which 
they also admit to be just, and which Mrs. Brownlow says, 
she intends to pay as soon as she can raise the money. But 
they submit, that the debt is not sufficiently charged on the 
wife’s separate estate, and, further, that the negroes them- 
selves cannot be sold for the payment thereof, but are to go 
over, under the deed, as a part of the capital—the profits of 
them only being applicable from time to time to the satisfac- 
tion of the plaintiffs. 


Purnell for the plaintiffs. 
Badger for the defendants. 


Rurrin, ©. J. There has been a diversity of opinion, as 
to the right and power ofa married woman to charge her 
general specialty debts on her separate property, or to dispose 
of such property, when the settlement designates a particular 
mode ofconveyance or appointment, by any other mode 
than the one specified. Some have supposed, that every 
security, given by a feme covert, having separate property, is 
to be considered as given with a view to her separate estate, 
because in that way only can it have any effect. Some also 
have thought, that, as a married woman, in respect of her 
separate property, isin a Court of Eyuity regarded asa 
Seme sole, the general right of disposition, as the owner of the 
property, authorizes herto convey or charge the estate by 
any instru‘nent or means not positively forbidden in the 
settlement. But whatever doubts have been entertained on 
those points, they cannot “affect the present case; in which 
those questions do not arise. ‘The deed before us, although 
it provides how Mrs. Brownlow may appoint the estate it- 
self to go after her death, does not designate the manner of 
charging or disposing of the profits arising in her life time, 
which are given to herabsolutely. She has, therefore, an 
unrestricted authority to charge them with her debt by any 
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instrument or means, which distinctly denotes her intention 


to do so. 

In Hulme v Tenant, 1 Bro. C. C. 16, lands were settled . 
in trust, that the trustees receive and pay the ren{s and prof- 
its fo the wife to her separate use, and convey the estates 
themselves, as she, by will, or deed executed in the presence 
of two witnesses, should appoint, and in default of appoint- 
nient, toher heirs. The wife and husband joined in a bond, 
and atterwardsshe borroweda further sum, and then gave her 
own bond for the whole, amounting ito £180. The creditor 
filed hisbill for payment out ofthe separate estate, and Lorp 
Tuor.ow, without deciding upon the liability of the estates 
themselves, declared the rents liable to the satisfaction of the 
debt. In coming to this conclusion Lorp THuR.Low reasoned 
to a great degree, as if he thought the feme covert, in respect 
to the rents, when they arose, as her separate personal pro- 
perty, competent toact in all respects as if she were sole; 
and therefore tha? her bond, as a general engagement, bound 
that property. That has been confidently questioned, and in 
Sperling v Rockfort, 8 Ves. 164, and Jones v Harris, 9 
Ves. Lonp Expon approves of the decree, not upon that rea- 
soning, buton the ground thatthe intention to contract 
with reference to the separate estate of the wife was tobe 
implied from the circumstances of her joining the husband 
in one bond and giving another solely. ‘And he lays down 
the doctrine, which seems to have been generally adopted 
in succeeding cases, that the separate property is liable only 
to a person “contracting with her, not as a married woman 
merely, but as a married woman having a separate estate.” 
In other words, the engagement must be contracted in ref- 
erence to the separate property, either express or presnmp- 
tive. All admit that, if clearly so contracted, in reference to 
the separate property of the feme corert aud upon the faith 
of it, her engagements must be answered out of her separate 
personal property and out of the profits, at least, of her sepa- 
rate real estate, 

Such is our case, for the intention to make Mrs. Brown- 
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low’s separate property, held by Mr. Pettway as her trustee, June 1844 
liable, was declared in writing at the time of giving the po 
bond, and therefore, making part of the contract, and is ad-_—v 
p ‘ Brownlow. 
mitted in the answer. 
Mrs. Brownlow’s children have no interest in the slaves, 
but they belong exclusively to her. The rents of the land 
in her time were hers, as her part of the benefit of the gift. 
She could dispose of them as she pleased, either by spend- 
ing them in living, or in the purchase of property, to the use 
of another or to her own separate use. She chose the last, 
and the slaves thus purchased are, consequently, liable for 
the plaintiff’s debts. Indeed, those slaves were the fund, in 
reference to which, directly, the contract was made, for the 
land itself had before been sold, and the slaves alone were 
then held by Mr. Pettway astrustee. It is admitted, that 
they are of value sufficient to satisfy the plaintiff’s demand, 
and the costs of this suit; and therefore it must be referred 
to the clerk to compute the principal money and interest due 
to the plaintiff, and to ascertain the costs of this suit, and 
upon the coming in of the report, there must be a decree, 
that, unless Mrs. Brownlow should in some reasonable time 
pay the sum so found due to the plaintiffs and their costs, 
Mr. Pettway shall raise the same out of the said trust of ne- 
groes by the sale ef one or more of them, and pay the same 
to the plaintiffs, or into Court for them, on or before the first 
day of the next term of this Court. 


Per Curiam. Decree accordingly. 
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WILLIAM A. WHITFIELD ts. JOHN B. HURST. 


June, 1844 The will of a married woman cannot be made available, as a will, in Equity, 
without having been first established as a testamentary instrument in the 
Court of Probate. 

After such probate, the Court of Equity is still to see that the instrument is of 
that kind, by whieh the feme covert can dispose of her property. 

A Court of Equity has no right to instruct the Court of Probate, as to the 
proper construction to be put upon marriage articles, and whether by them 
the feme covert is or is not authorized to make a will. 

The course in the Court of Probate is, where the wife assumes the right to 
make a will, and the right is questionable, to pronounce for the will on 
proof of the factum, and leave it to the Court of Equity to determine defi- 
nitely, whether she had such an interest or authority as she could dispose 
of or execute by will 

When, before such probate, a bill is brought to enforce the alleged will, it 
must be dismissed; and the Court will not hold it up, to give the party an 
opportunity of propounding the will in the Court of Probate. 

The case of Newlin v Freeman, | Ired. 514, cited and approved. 


This cause, having been set for hearing, at the Spring 
Term, 1844, of. Wayne Court of Equity, was transmitted by 
consent to the Supreme Court. 


The following are the material facts of the case : 


The defendant, and Sarah B. Whitfield, a widow, being 
about to intermarry, entered into articles on the 6th of April, 
1826, and were then married. The bill charges, that, ac- 
cording to the true construction of the articles, a separate 
estate in her property, consisting of a number of slaves and 
other things, was secured to Mrs. Hurst, with certain bene- 
fits from a part of the income of the property to the husband 
during the marriage, and that the wife had the right of dis- 
position by will or otherwise, after the coverture. Or, if 
such be not the construction of the articles, as drawn, the 
bill charges that such was the intention of the parties, and 
that the articles failed to express the same through mistake 
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or through the fault of the defendant, who undertook to have June 1844 
them properly drawn. Whitsela 
In July, 1839, Mrs. Hurst executed an instrument purport- — v 
ing to be a will made under a power in her marriage arti- — 
cles, in which she gave to her son, the present plaintiff, sev- 
eral negroes specified, and gives the residue of her estate to 
her husband, and appointed him and another, executors. 
She died early in the year 1840, and in August of that year, 
the defendant, and the other person having refused the office 
of executor, the plaintiff propounded the instrument as his 
mother’s will, when the defendant opposed the probate, and 
an issue of devisavit vel non was madeup. On the trial, 
the defendant insisted, that his wife had no right to dispose 
of the negroes after her death, as the articles only secured to 
her a separate estate during her life, and no longer, and con- 
ferred on her no power to bequeath or convey them after- 
wards ; and the Court having so decided, the plaintiff with- 
drew the instrument, and then filed this bill, in which he 
prays that the articles may be executed according to the true 
meaning, or, if necessary, that they may be reformed so as 
to be made conformable to the intention of the parties as be- 
fore stated, and the defendant held to be a trustee for the 
plaintiff, and compelled to deliver and convey the slaves so 
bequeathed to the plaintiff, and account for the profits. 
The answer states, that the parties did not mean to restrain 
or encroach on the marital rights of the defendant, except by 
securing for the wife a certain and adequate maintenance du- 
ring her life, and therefore the articles gave her a separate 
estate for that period ; but that it was not intended she should 
have the slaves absolutely as her separate property, or should 
have any power of disposition over them by will. The an- 
swer insists, that the articles as drawn, accord entirely with 
the agreement of the parties, and that they were read and 
perfectly understood by his wife, before she executed them. 
The articles are proved by the subscribing witness, and 
exhibited, and the instrument, alleged to be a will, is proved 
te be all in the hand-writing of Mrs. Hurst, but no account 
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June 1844 is given of its being deposited with any person, or found a- 


Whitfield 
Vv 


Hurst. 
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mong her valuable papers or effects. A number of deposi- 
tions were taken, as to the declarations of the parties before 
and after the marriage, as to their intentions in regard to the 
form and meaning of the marriage articles. But as the de- 
cision of the cause does not turn on them, it is not thought 
of any consequence to notice them. 


Badger, J. H. Bryan, and Mordecai for the plaintiff. 
Henry and Iredell for the defendant. 


Rurrin, C.J. It is now settled beyond doubt, that the 
will of a married woman cannot be rendered available 
as a will, in Equity, without being first established as a 
testamentary instrument in the Court of Probate. Note to 
Bayley v Stubington, 2 Lee’s Eq. Rep. 537. Douglass v 
Cooper, 3 Mylne & Keene, 378. Newlin v Freeman, 1 
Ired. 514. The Court of Equity is concluded by the deci- 
sion of the Court of Probate, that the instrument is or is not 
a will, because, upon that question, the Court of Probate is 
in every case the exclusive judge. The Court of Equity 
can no more be called on to construe and enforce the will of 
a feme covert before probate, than the will of any other per- 
son. After probate, indeed, the Court of Equity is still to 
see the instrument is of that kind, by which the feme covert 
can dispose of the property. 

But it is said, that, it is the province of this court to con- 
strue the articles, and therefore that it ought to make a de- 
claration ; that under them or the original agreement, Mrs. 
Ilurst had the right to make a will, in order to establish that 
right to the court of probate. We, however, think other- 
wise. 'This court has no power to instruct the court of pro- 
bate upon that point ; for it necessarily enters into the inqui- 
ry, whether the instrument is a will, since, unless she have 
a separate estate or a power of appointment by will, a feme 
covert cannot make a will. Each court must therefore act 
for itself, as it is entirely competent todo. The course in 
the courts of probate is indeed settled, when the wife as- 
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sumes the right to make a will and the right is questionable June, 1844 
and doubtful, to pronouce for the will, on proof of the fac- wy.) WhitGeld 
tum, and leave it to the Court of Equity, as a court of con- 
struction and disposal, to determine definitely, whether she 
had such an interest or authority as she could dispose of or 
execute by will. Braham v Burchell, 3 Addam 243. There- 
fore, before this court can take a step towards the relief of 
the plaintiff, he must come here with a probate of this paper 
as a will. 

But it was further said, that the cause should stand over 
to allow time to procure a probate, as was done in Ross v 
Ewer,3 Atk. 160. Leave was given in that case, because 
the doctrine touching the separate estates of married women 
and wills by them had not then been so thoroughly consider- 
ed, and the proper proceedings settled, as it has since been. 
There has been no doubt upon the law of the case for a long 
time past; and, therefore, the party ought to have taken the 
right way at first. Besides, the plaintiff made an effort, and 
the court of probate in the first instance, in effect, pronounc- 


Hurst. 


ed against the instrument, and the plaintiff abandoned it, 
without carrying the question to a higher court. If the 
plaintiff should still think it worth his while, he may yet 
endeavor to get a probate ; and if he should succeed, he will 
then have matter for a bill to which the present decree will 
be no bar. 


Per Curiam. Bill dismissed. 
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WILLIAM COLTRAINE, ADM’R &c: vs. ENNOLDS CAUSEY & AL. 


June 1844 Where a bill is filed by an administrator for the purpose of setting aside a 
a deed executed by his iutestate, on the ground that it was given to defraud 
creditors, he is estopped from shewing that it was fraudulent, although he 
alleges that he was himself one of the creditors intended to be defrauded. 


This cause having been set for hearing, was transmitted 
from Randolph Court of Equity, at Spring Term, 1844, by 
consent of parties, to the Supreme Court. 


The bill states that John Coltraine had executed to Wil- 
liam Coltraine (the plaintiff) four several bonds of $500 
each; that he the said William Coltraine purchased of Man- 
love A. Causey a tract of land at the price of $2000, and 
paid the purchase money, by endorsing to him the aforesaid 
four several bonds ; that the said Manlove A. Causey, being 
greatly indebted, and much harrassed with ca. sa’s by his 
creditors, with a view to defraud his aforesaid creditors, did, 
without any bona fide consideration, assign the aforesaid 
four bonds which he thus held on John Coltraine, to the de- 
fendant Ennolds Causey, under a secret trust that they 
should hold the proceeds of the same for the benefit of the 
assignor, his wife and children. 'The bill further states, that 
Manlove A. Causey died in September, 1840, and that the 
plaintiff administered on his estate. Upon the coming in of 
the answer of Ennolds Causey, in which he stated that only 
two of the bonds had been assigned to him, and that the oth- 
er two had been assigned to Levin Kirkman, the plaintiff, 
amended his bill, and therein alleged that the said other two 
bonds were in the hands and custody of Jane S. Causey, the 
widow of Manlove Causey, and of Levin Kirkman, the fa- 
ther of said Jane 8. for safe keeping for the use of said Man- 
love or his representatives, and to be delivered when they 
should be demanded ; and further, that, if the said two bonds 
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were endorsed by said Manlove to the said Levin, the en-June, 1844 
dorsement was without consideration, and in trust for said Gojrsine 
Manlove; or that, if the same were upon consideration, that _ ¥ 

it was a security for the payment of some inconsiderable eat 
sum of money due, or alleged to be due, from the said Man- 

love to the said Levin, or some other person. The prayer 

of the bill is, that the defendants respectively be decreed to 
surrender the aforesaid several bonds to the plaintiff, as ad- 
ministrator of Manlove A Causey, in order that the proceeds 

may be held by him, when collected, as assets for the bene- 

fit of the creditors of his intestate, and for general relief. 

The defendant Kirkman, in his answer, says that he was a 
creditor, by open account, of M. A. Causey, to the amount 

of $447 32} cents; and that one John Kirkman was anoth- 

er creditor by bond for $20; that M. A. Causey assigned to him 

as collateral security for those debts two of the said bonds men- 

tioned in the bill, due December, 1843*and and 1844, to col- 

lect and pay the said two debts. He submits to account, and 

pay to the plaintiff, as the administrator, the balance of the 

said two bonds, after deducting the aforesaid claims. En- 

nolds Causey, the other defendant, in his answer says, that 

he is a bona fide assignee of the plaintiff's intestate of the 

other two bonds mentioned im the bill. But he now insists, 

that if he was to be considered an assignee of the said bonds 

upon the terms mentioned in the bill, still @decree ought not 

to be rendered against him in favor of the plaintiff, and he 

moved the court to dismiss the bill as to him. 


No counsel for the plaintiff. 
Mendenhall §* Morehead for the defendants. 


Danie, J. It is very certain, that if the assignment to 
E. Causey of the said two bonds by M. A. Causey, was for 
the purpose stated in the plaintiff’s bill, to wit, to hinder, de- 
lay and defraud the said M. A. Causey’s creditors, and also 
enable him by fraud to. get the benefit of the insolvent act, 
it was nevertheless both in law and equity a good and effec- 
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June, 1844 tual transfer as againt the assignor and his representatives, 


Coltraine 


v 


Causey. 


although it does not appear that he did take the oath of in- 
solvency ; for it, by force of the statute, was only void against 
the creditors of the assignor, Rev. Stat. ch. 50, see. 1. The 
plaintiff, although he alleges in his bill that he is a creditor, 
nevertheless sues as the administrator of M. A. Causey, de- 
ceased, and not asa creditor. He therefore stands here in no 
better a situation as to these bonds than his intestate would, 
if he were now alive, and the plaintiff in the cause. The 
bill must be dismissed as to E. Causey, and Jane S. Causey. 
And there will be a decree for an account against Kirkman. 


Per Curtam, Decree accordingly. 


JOHN PAXTON vs, AMBROSE M, RHEA, EX’OR & AL. 


A, being entitled to one-sixth of certain undivided negroes, and B. to two 
sixths of the same, it was agreed between them by parol, in the year 1803, 
that if A. would permit B. to use and enjoy his one-sixth during B's lifes 
time, A. should be entitled at B’s death to the whole of the three-sixths. 
B. accordingly kept A's one-sixth till his death—Held that this was a valid 
contract—that, being executory, A. did not convey an absolute interest in 
his one-sixth to B. by giving him a life estate, and that suit being brought 
within three years after B’s death, the statute of limitations was no bar to 


the recovery. 


This cause was removed for hearing to the Supreme Court 
from Mecklenburg Court of Equity, at Spring Term, 1844. 

The following facts were disclosed by the pleadings and 
proofs : 

The plaintiff’s father, James Paxton, soon after making 
his will and leaving his wife, Mary Paxton, executrix, died 
in the year 1781. By the said wilt the testator bequeathed 
as follows: “I give and bequeath to my child that is not 
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born my, sorrel mare, together with the first child that the June, 16 1844 
negro wench Sive does haye, if she should have any.” The p,; res 
testator’s wife, Mary, was, within six months from his death, 
delivered pf a son, who was named James Paxton, Junior; ~~ «~ 
the slave Sive, about the same time, was delivered of a fe: 
male child named Rose. Mary Paxton, the widow, after- 
wards married Reuben Boswell, and by him had three chil- 
dren, Ambrose, Mary and Esther. In the year 1798, James 
Paxten, Jun. died intestate, and without issue. His next of 
kin were his mother, the plaintiff, Esther the wife of Alex- 
ander Gray, and the three children, then living, of Reuben 
Boswell by his mother. Alexander Gray administered on the 
estate of James Paxton, Jun. Reuben Boswell in right of his 
wife was entitled to one-sixth of the personal estate of James 
Paxton, Jun., and he purchased Alexander Gray’s one-sixth 
in right of his wife Esther. The plaintiff was entitled to 
one-sixth as his share. The bill statesghat Reuben Bozwell, 
in the year 1893, entered into an agreement with the plain- 
tiff, that if he would not then claim a division of the slaves; 
Rose and her increase, but would let him, Boswell, have the 
plaintiff’s undivided interest in the said slaves, for and dur- 
ing the lives of himself and wife, (the plaintiff’s mother,) 
that then he, the plaintiff, might have and hold in his own 
right the interest in three-sixths of the said slaves. ‘The 
agreement, the bill states, was firmly entered into by the 
plaiatiff and Boswell. And that Boswell, up to his death, 
alwas admitted it to be obligatory on him ; and that he, Bos- 
well, took and kept possession ef Rose and her increase, un- 
der the said agreement ; that the plaintiff, several years ago, 
moved to the western country, and Boswell, who resided in 
Mecklenburg county in this State, in the month of August, 
in the year 1836, made his will, and bequeathed the whole of 
the said three-sixths which he then held in Rose and her in- 
crease to his grand-children, with a view to defraud the 
plaintiff, as the bill states, of his rights, and soon after died ; 
that Rhea, who had margied one of Boswell’s daughters, was 
left the executor; that he Sn and took possession of 
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June, 1844 the slaves Rose and her increase, and has delivered them 

— over to the other defendants, the legatees under R. Boswell’s 

+ will, The bill prays that the said slaves be decreed to be 

Rhe brought forth by the defendant and divided, and that three- 
sixths of the same may be decreed to him; and there isa 
prayer for general relief. The defendants have answered 
and (except Gray,) admit all the allegations in the bill, ex- 
cept the agreement therein stated to have been made by 
Reuben Boswell, with the plaintiff and with Alexander 
Gray. The defendant A. Gray admits the allegations in tote 
in the bill. ‘The other defendants deny the said agreement, 
and pray that the plaintiff be put to full proof of it. They 
also allege that, if such an agreement had ever been made, it 
amounted toa conveyance for life of the slaves Rose and her 
children, and that, in law, would be a conveyance of the en- 
tire interest; as a remainder in slaves at that time could not 
have been created by contract. The defendants insist, like- 
wise, that if the charges in the bill be true, the plaintiff had 
his remedy at law. The defendants, except Gray, state in 
their answer, that Reuben Boswell had possession of Rose 
and her increase for near forty years, claiming them as his 
own property. They insist on length of time, and also on 
the statute of limitations. They also insist that all and eve- 
ry kind of demand, which the plaintiff ever had against 
Reuben Boswell was discharged by the sale to the plaintiff 
of aslave by the name of Alexander, in the year 1823. 
There was a replication to the answer, and depositions being 
taken, the cause was set for hearing. 


Paxton 


Osborne for the plaintiff. 
‘llerander §& Caldwell for the defendants. 


Dantet, J. ‘The parties have taken depositions, and set 
down the cause for a hearing, and it now comes on to a hear- 
ing. The testimony of Robert Porter expressly establishes 
the agreement as stated in the bill, to wit, that Boswell and 
his wife were to have the slave Rose and her increase during 
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their lives, and then the said slaves were to be the property June, 1844 
of the plaintiff. ‘This testimony of Porter is supported by pivton 
that of John Stile and John Jones, who depose that they had _ v 
frequently heard R. Boswell say, that after the death of his a 
wife and himself, Rose and her increase would be the proper- 

ty of the plaintiff—and that he, Boswell, made such remarks 
within a year or so before he died. And there is no evidence 

in the cause that Boswell ever set up an absolute right to 
Rose and her children. There is proof that Boswell had, in 

the year 18U3, purchased Alexander Gray’s share, and that 

he then agreed, in consideration, that the plaintiff then let 
Boswell have the plaintiff’s share for the life of Boswell and 

his wife, or the survivor of them; that after the death of 
himself and wife, Rose and her increase should be the pro- 
perty of the plaintiff. Secondly, the contract between the 
plaintiff and Boswell, being executory in its nature, and not 

to be completely executed until the death of Boswell and his 
wife, the rule of law insisted on by the defendants does not 
apply, to wit, that a conveyance for life of a chattel was a 
conveyance of the whole interest. Thirdly, the act of lim- 
itations does not bar, as it appears that R. Boswell made his 

will in August, 1836; and this bill was filed at February 
Term, 1839. Fourthly, we are of the opinion, that the 
slave Alexander was conveyed in 1823 by Boswell to the 
plaintiff, but not in satisfaction of the demand now set up 

by the bill. Alexander was not one of the children of Rose, 

nor had the plaintiff then any right to press this demand upon 
Boswell, and there is proof by the witness, Porter, that the 
plaintiff and a slave he owned named Sambo, before he left this 
State for Tennessee, worked for Boswell for several years. 
There is a witness (A. Spratt) examined for the defendants, 

(his daughter married the son of R. Boswell, and his chil- 
dren are some of the legatees, under R. Boswell’s will of 
these very slaves;) he says that he and the plaintiff had a 
conversation, when he came in from Tennessee to commence 

this suit, and he asked the plaintiff if he had not received a 
negro boy of A. Boswell in satisfaction of this claim; the 
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June 1844 plaintiff said, that he had got a negro boy in satisfaction of 


Paxton 
Vv 
Rhea. 


his claim, as the witness understood. And he furthor said, that 
he would then have signed any instrument of writing, if any 
had been drawn up, in full satisfaction of his claim against 
Reuben Boswell, and that he never would have troubled thede- 
fendants if he had not been urged to it by hisson and son-in-law. 
We think that this witness must be mistaken, if he understood 
the claim spoken of by the plaintiff in that conversation, to 
be this claim; for in the year 1823, when the boy was purchas- 
ed for $300, as is expressed in the bill of sale, the one-half 
of the price of Rose and her increse (upwards of four) must 
have been considerably larger—the plaintiff, if he talked of 
a claim at all, must have meant some claim he then hada 
right to urge against Boswell ; there is no writing here ex- 
hibited evidencing exactly what claim was paid when the 
boy Alexander was sold. And upon the other point in his 
evidence, it may be true, that the plaintiff, an old man re- 
siding in Tennessee, said that he would not have bronght 
this suit in equity, if he had net been urged to it by his son 
and son-in-law ; but that does not prove that he had no right 
to commence such a suit. He did commence the suit—and 
and all the circumstances shew that Pratt has intentionally 
mistated this conversation, or that he is mistaken in what 
was said and meant at the time by the plaintiff. There must, 
therefore, be a decree declaring that the plaintiff is entitled 
under the agreement between him and Boswell to one half of 
the slave Rose and her increase, and to have partition made 
of them; and there must be a decree, that the slaves be pro- 
duced by the parties in whose possession they are, for the 
purpose of partition, and that a division be made according- 
ly; and for an account of the profits, with just allowances 
to the several defendants, if the plaintiff choses to have such 
account. 


Per Curiam, Decree accordingly, 
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ROBERT Y. OVERBY & AL. vs. ROBERT HARRIS. 


The act of 1806, Rev. Stat. c. 37, sec. 17, excludes all parol proof of the gift 
of a slave, of every sort, or to any purpose, in the Courts of Equity, as well 
as the Courts of Law. 

Therefore, where the plaintiff alleged that, the defendant had assured him, and 
also told divers other persens, that he had given, though not by deed, certain 
slaves to his son ; that upon the faith of these representations, the plaintiffs, 
who were merchants, gave credit to the son to a large amount, and took as a 
security, a deed in trust on the said negroes, executed by the son; that the 
son afterwards died insolvent, and praying that, unless the defendant would 
pay their demand, the slaves should be surrendered up to satisfy the said 
trust: Held, that such parol evidence of a gift from the father to the son, 
could not be received for any purpose, that the slaves still belonged to the de- 
fendant, and were not subject to the debts of the son, and that therefore the 
bill must be dismissed. If the plaintiff was deceived by fraudulent misrep- 
resentations of the defendant, his remedy was at law. 

The cases of Carter v Rutland,1 Hay. 97. Hillv Hughs, 1 Dev. & Bat. 
336. Humlinv Alston, 1 Dev. & Bat. 479, and Alston v Hamlin, 2 Dev. 


& Bat. 115, cited and approved. 


This cause was transmitted to the Supreme Court by con- 
sent of parties, from Granville Court of Equity, at Spring 
Term, 1844. 

The bill states, that two of the plaintiffs, Overby and 
Gregory, were partners in a country store in Granville coun- 
ty, in which one Lawson Harris, a son of the defendant, 
Robert Harris, had dealings, before and in the year 1840: 
That before that time, the defendant had put into his son’s 
possession several slaves, whose names are stated, which the 
son claimed and used as his own, keeping them in his service 
and hiring them out and applying the hires to his use: That 
the defendant also spoke of the slaves in the family, among 
his neighbors, to constables, and others having demands 
against his son, as his son’s property: That the firm having 
trusted Lawson Harris to a considerable extent, one of them 


enquired: of the defendant, whether the said Lawson could 
‘Se, 


June, 1844 
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June, 1844 be safely trusted, and was informed by him, that he was very 
by Overby good for all his contracts to the amount of $2000, and that 
v the property he had in possession belonged to him, including 
Harris. the said slaves: That upon the faith of his representation, 
the firm went on to give credit to Lawson Harris until the 
debt amounted to the sum of $801 58, on the 23d of June, 
1840, when Lawson Harris gave several bonds for different 
sums, making in the whole the saidsum. On the 9th of 
July, 1840, Lawson Harris, for the purpose of securing the 
payment of the bonds to those plaintiffs, conveyed the said 
negroes to the other plaintiff, David J. Williamson, in trust, 
to sell and pay the debt; and afterwards, upon hearing of 
the deed, and that the trustee was about selling the negroes, 
Robert Harris set up a claim to them upon the ground, that 
he had never conveyed them to his son, and he took them 
into his own possession, and refused to let Wilkerson have 
them for the purpose of selling them. 
The bill states, that the plaintiffs cannot establish that 
Robert Harris did make a conveyance of the slaves to his 
son. But it insists, that but for the belief of the plaintiffs 
founded on the conduct and representations of the defendant, 
that he had given them to him, the plaintiffs would not have 
trusted his son. And it states further, that Lawson Harris 
has since died, intestate, and also insolvent, unless these 
slaves belonged to him, and that there has been no adminis- 
tration on his estate, and that the plaintiffs will lose their 
debt, unless they can recover it from the defendant, Robert 
Harris, or raise it out of the slaves conveyed in the deed to 
Wilkerson. The prayer is, that the rights of the plaintifis 
may be declared, their debts ascertained, and the slaves de- 
clared to be the property of Lawson Harris, as between the 
plaintiff and the defendant, to the extent of satisfying the 
debt: That the deed of trust may be set up and declared an 
effectual security in this Court against the defendant, and 
that he may be decreed to pay the plaintiff’s debt, or surren- 
der the slaves to be sold for that purpose. 
The answer states many circumstances for suspecting the 
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capacity of Lawson Harris to make,a conveyance, and tend- June, 1644 
ing to shew imposition on him in contracting the debts and — Over 
giving the securities for it. ‘The answer admits, that seve- 
ral years before 1840, the defendant had put four negroes in- 
to his son’s possession ; but it denies that he executed a con- 
veyance for them, or ever intended to give them. It states, 
that the defendant put his son into possession of a plantation 
and these negroes, and allowed him the use and profits of 
them for the support of his son and his family: and that 
the defendant believes, that it was generally understood in 
the neighborhood, that he had neither given the land nor the 
negroes, but only lent them. He denies encouraging Over- 
by and Gregory to trust his son, or that he ever gave them 
to understand, that he had conveyed the negroes to his son, 
or that the son had a right to sell or mortgage them, though 
he often said in the neighborhood, that he gave his son the 
use of the property and allowed him to hire the negroes. 
Replication was filed to the answers, and numerous depo- 
sitions having been taken, the cause was set for hearing. 


y 


Harris. 


Badger for the plaintiffs. 
E. G. Reade and Iredell for the defendant. 


Rurrin, C.J. The plaintiffs have endeavored to estab- 
lish their debt, and to prove declarations of the defendant to 
several persons, importing that he had given the negroes and 
land to his son, or that they were his. No particular com- 
munication appears between the plaintiffs and the defendant, 
except that it is stated by a person, who was a clerk for 
the plaintiffs, that in 1837 he informed the defendant, that 
his employers were not willing to trust his son further, with- 
out enquiring from him what he was worth, and whether 
the negroes in his possession were his, and that the defend- 
ant replied, that he had given the negroes to his son, and 
that he might tell Overby and Gregory that his son was as 
good for $1500 as any body. On the contrary, other persons 
living in the neighborhood state, that it was clearly under- 
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Jane, 1844 stood, generally, that Lawson Harris only had the use of the 


Overby 


v 


Harris. 


land and negroes as a loan, at the pleasure of the father. 


If the cause turned, in our opinion, on the question of 
fact, whether the defendant had spoken in general conversa- 
tions among his neighbors, of the negroes as his son’s, and 
as having been given to him by the defendant, or even that 
he had given Overby and Harris so to understand, the Court 
might upon the preponderanee of evidence, declare the fact 
affirmatively, though, certainly, there is a good deal of evi- 
dence both ways. But we do not deem it material to weigh 
the evidence upon those points, because, admitting those 
facts to be for the plaintiffs, our opinion is still against them 
upon the law. 


The frame of the bill, in itself, admits, that the defendant 
never did give, that is to say, never did convey the slaves to 
his son, and that, as we conceive, is fatal to the plaintiffs’ 
case. The plaintiffs do not claim as purchasers of these par- 
ticular slaves in the presence or with the knowledge and con- 
currence of the defendant. In that case he would be reliev- 
ed, not upon the ground that the defendant was estopped by 
his fraud to deny that he had given the negroes to his son, 
but upon the ground, that he had induced the plaintiffs to 
part from their money under a belief that they were getting 
a good title, derived by their vendor by purchase or other- 
wise from the defendant or some other person. But this 
bill is founded simply upon the oral statements of the de- 
fendant to sundry witnesses and to the plaintiffs, that he had 
given the negroes to the son. To sustain it, would be di- 
rectly in the teeth of the act of 1806. For after all, what 
do the defendant’s declarations amount to, but this, that he 
had made a parol gift to his son, whereby he became the 
owner of the slaves and might be dealt with as such? Up- 
on the face of such declarations they disprove any gift, that 
is, any valid gift, and, therefore, in legal contemplation, they 
could not be deceptive. In truth, however, such declara- 
tions cannot be received at all, to establish the gift. The 
act of 1806 says no gifts of slaves shall be available either 
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in law or equity unless made ia ‘writing, signed by the do- Jane, 1844 
nor, attested, proved and registered, with a proviso as to ad- > he 
vancements tuachild who remainsin possession until thedeath ’ 
of the parent intestate. The act begins by declaring, that Harris. 
it was made “for the prevention of frauds.” On whom? on 
the alleged donor and his creditors, of course; fur it can be 
on no one else. And the method taken to prevent the fraud, 
then in the view of the Legislature, is by requiring all gifts 
of slaves to be in writing. Consequently it excludes all 
parol proof, of every sort,or to any purpose. ‘The very ob- 
ject i rotect the pretended donor from the fraud of hav- 
in taken from him by gifts, proved by witnesses 
froni hig Word of mouth at the time of the alleged gift or in 
theform of subsequent acknowledgments. But it is said to 
be’a gross fraud in the defendant, thus to deceive persons 
induced to deal with the son both by his apparent owner- 
ship and by the defendant’s declarations.. Certainly the pos- 
session of personal property is calculated to produce the be- 
lief of a titlein the possessor; and upon that idea and the 
fraud that might be practised upon creditor3 and purchasers 
from the possessor, was founded the old rule laid down by 
the Courts, that a gift was to be presumed, when a father 
put slaves or other chattels into the possession of a child. 
Carter ¥ Rutland, 1 Hay. 97. It was admitted in the ar- 
gument, that the act of 1806 has abrogated this rule of the 
common law, implying a gift for the protection of creditors 
and purchasers. But it was contended, that active means, 
taken by the father and son to impress the public with a be- 
lief of a gift and to induce particular persons to trust the 
son, stand on a different footing; and should induce the 
Court of Equity to hold, that, although as between the fath 
er and son the negroes belong to the former, yet as between 
the father and son’s creditors they belong to the son. Such 
false representations may subject the party to an action at law 
for the deceit, as in Pasley v Freeman, 3 T. R. 51, as to 
which it would be the same whether the false representation 
was as to the son’s owning particular property, or generally, 

F3 
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June, 1844 being (rust worthy. Butin reference to a change of the 
Overby Property inthe slaves or creating a charge on them in equi- 


_ 


ty for any purpose, the position is erroneous. For, if we are 


Harris. to receive parol evidence of this sort to establish a gift or 


quasi gilt, we must likewise listen to similar evidence on the 
other side; so as to bring about all the danger of fraud and 
perjury the Legisiature meant to exclude by ‘requiring a 
writing. ‘This case is an exampleof that danger. The an- 
swer positively denies the gift, or that the defendant ever 
stated that he made a gift, and there is much testimony on 
both sides as to the defendant’s conduct and the neighbor- 
hood belief. And the most express declarations carry the 
case only a step beyond the presumption from long posses- 
sion. So, that it cannot be said, that creditors are more like- 
ly to be deceived in one way than theother. ‘The Court has 
repeatedly expressed its sense of the hardships, nay, mis- 
chiefs, arising in this respect out of the act of 1806, and sup. 
posed it would be better to hold the title to be with the pos- 
sessor after a certain time, even if there were the most ex- 
press evidence of a loan. For it is much more probable 
that purchasers or creditors of the child will be defrauded 
by being deceived from the possession and apparent owner- 
ship of the child, than that the parent will have a gift false- 
ly proved on him. For the act of 1806 allows the parent 
to place slaves in the possession of the child, to be his, at his 
election, as an advancement ab initio, and yet says, that it 
shall create no presumption of a gift, and that nothing shall 
be evidence of such gift but a writing, executed according 
to the statute. Although this is a fraud in fact, the Court 
cannot hold it to be so in law; because, as was said in 
Hill v Hughes, 1 Dev. & Bat. 336, it would be a manifest 
departure from the province of the judiciary t> treat, asa 
fraud, what a statute expressly sanctions. So, in Hamlin v 
Alston, 1 Dev. & Bat. 479, and in Alston v Hamlin, 2 
Dev. & Bat. 118, we held, that the notion of a parol estop- 
pel upon a supposed donor was inconsistent with the act of 
1806, for that, by requiring a writing, it necessarily avoids 
every thing in parol. ‘Therefore, for the purpose of charg- 
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ing these slaves with the plaintiff’s debts, they must estab- Jane, 1844 
lish an actual gift to the son, through the legal medium of a Oberby 
written conveyance. ‘There isno such thing asa giftto the v 
son, in the contemplatation of the Court of Equity, merely for 
the purpose of paying the plaintifls, and not for the purposes 
of the son ; for a gift of a slave to any purpose cah only be 
in writing. We cannot hear parol evidence of a gift at all. 
The act vrould be entirely evaded by allowing creditors to 
set up this right, for, in effect, it would re-instate parol gifts, 
not indeed, at law, but in equity. If the plaintiffs have any 
right in the slaves, let them assert it at law. If the defend- 
ant committed a fraud on the plaintiffs in inducing them to 
trust hisson, he is liable personally for it at law. But the 
plaintiffs have no right to satisfaction, attaching to those 
slaves more than to the land; therefore they cannot claim to 
have them sold or delivered to them. 


Per Curiam, Bill dismissed with costs, 


et @ Oe 


LAWSON HENDERSON & AL. vs. ROBERT H. BURTON’S EX’R. 


In the course of legal administration, a judgment quando does not alter pri- 
orities between debts so as to give one of inferior dignity, on which such 
judgment had been taken, a preference before a debt of higher dignity not 
sued on. 

But where the debts are ofthe same dignity, that, on which there is a judg 
ment quando, must be prefered to that on which there is no judgment. 

Since the act of 1830, Rev. Stat. ch. 43. sec, 15, lands devised to be sold 
for the payment of debts are equitable assets,and the proceeds are therefore 
to be applied to the payment of debts as, and in the order, the will directs , 
and, if there be not a sufficiency to pay all the debts of a particular class, 
they are to be applied to all the debts of that class pari passu, whether 
due by bond, simple contract or otherwise, saving the preferences that may 
arise from specific liens for any particular debts. 

The case of Roundtree v Sawyer, 4 Dev. 44, cited and approved, and the 
case of Dunn vy Keeling 2 Dev. 284, commented 0.1. 


This was an appeal from certain interlocutory orders 
made in the Court ot Equity of Lincoln County, at Spring 
Term 1844. 
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June 1844 ‘The following statement of facts, was presented by the 
a record transmitted to this Court; 
ee Robert H, Burton, largely indebted, chi: fly on responsi- 
Burtom. bilities for other persons who failed, died in September, 
1841, having previously made his will, in which he appoin- 
ted Mrs. Burton and two other persons, executrix and execu- 
tors, and bequeathed and devised tothe same persons all his 
estate, real and personal, in trust, to sell the same or such 
parts as should be necessary, and as the executors might 
choose, at private or public sale, for cash or on credit, and 
out of the proceeds to pay all the testator’s debts: but in ma- 
king those payments, the executors are to pay the testator’s 
own debts rst, that is, such as he contracted on his own 
account and not as surety for others, in preference to such 
as he owed as surety forany other person; and among the 
testator’s own debts, these, for which any person was liable 
as the surety for the testator, are preferred before those for 
which no one was surety; and after discharging all the 
debts of those descriptions, to pay the debts for which the 
testator was liable as surety for any other person or persons. 
‘The present bill was filed by several bond creditors of the 
testator, on behalf of themselves and all the other creditors, 
against the executors and devisees, praying for an account of 
the real and personal estate and for payment of their debts 
according to the several rights of the respective creditors, 
legal and equitable. At September, 1842, the defendants 
having answered, there was the usual decree for the defen- 
dants to account and the creditors to prove their debts before 
the master, and for an injunction against any creditor pro- 
ceeding further atlaw. At March, 1844, a report was made 
by the master, and thereon and on the motion of some of 
the.creditors the Court made the following interlocutory 
orders, with which some of the party were dissatisfied and 
by leave appealed. 

“It appearing to the Court by the report of the master, that 
the judgments existing against the testator at his death, and 
the absolute judgments rendered against the executors them- 
selyes have been fully paid out of the assets of the testator; 
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and it also appearing, that theze are judgments quando to a June 1844 
large amount on specialties, which remain unpaid: and 
it being suggested, that the executors will receive funds be- —_v 
fore the next term of the Court, which, not being sufficient Ber 
to satisfy all the said judgments quando, the executors are 
nevertheless desirous to apply under the direction of the 
Court; and it also appearing that one Henry Fullenwider, 
was on the2ist of January, 1841, very largely indebted to 
many persons, and that the testator was the surety for the 
said Fullenwider for a considerable number of those debts, 
and that for the purpose of saving barmless the testator and 
also securing the payment of all his said debts in the or- 
der therein ment oned, the said Fullenwideron the day a- 
foresaid executed to B. Shipp Esq. a conveyance for a large 
estate, consistirg of anumber of slaves and divers valuable 
tracts of land, and iron factories, in trust to sell the same for 
cash or on a credit and appropriate the proceeds of sale to the 
payment in the first place of the said debts (which are sched- 
uled) for which the testator, Burton, was surety or for which 
any other person was surety; and secondly to the payment 
ofall other debts which the said Fullenwider owed; and 
thirdly, to pay the surplus, if any, to the said Fullenwider 
himself; andit further appearingthat Mr. Shipp sold the said 
estates at public sale, and at that sale the testator, Burton, 
became a purchaser to the value of $32,000, including a 
place called the High Shoals Factory at the price of $21,200; 
that the said Burton paid for allhis purchases except the 
High Shoals, and that for the price thereof he gave his bond 
to the said Shipp, dated, June. 8th, 1841, and payable twelve 
mouths after date, and that, thereon, by agreement between 
the said Burton and Shipp, the said Burton made sundry 
payments by discharging so much of Fullenwider’s debts 
that were secured by said deed, and that by such payments 
the sum due onthe bond for $21,200, was reduced to $16,- 
946 45, for which a judgment quando was taken against the 
executors in June, 1843, which is one of the judgments 
quando before mentioned: And it further appearing that 
there is a large number of debts outstanding due by bonds of 
the testator, on which no suits have been brought; And 
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June, 1844 thereupon, further instructions to the master being prayed as 
Henderson '0 the proper appropriation of the personal and real estates, 


Me 
Burton. 


and alsoa declaration upon which the executors might with 
safety apply the funds they expected shortly to receive, the 
Court ordered: First, that the defendants should pay such 
funds as might come to their hands to the judgments quando 
in proportion to their respective amounts: Secondly, that 
for the said balance due to Mr. Shipp, he had alien as ven- 
dor for the same on the High Shoals, and was entitled to be 
paid thereout in preference to any other creditor of the testa- 
tor: T'hirdly, that the payments quando on specialties were 
to be paid before the specialties not sued on: and lastly, that 
the real estate or its proceeds were legal real assets and not 
equitable assets.” Several persons concerned in interest, be- 
ing dissatisfied with the decree, by several appeals brought 
the whole decree before the Supreme Court. 


J. H. Bruan, Osborne & Alexander for the plaintiffs. 
Badger, Caldwell, Boyden & Iredell for the defendant. 


Rurrin, C. J. The facts are soimperfectly stated, that 
we fear we shall be able to render much less assistance to 
the parties, towards ascertaining their rights, than they ex- 
pected from their appeals. The report of the master is not 
before us, except as certain facts of it appear in substance in 
the decree, nor does it appear whether Mr. Shipp had con- 
veyed the High Shoals to the testator or not, nor whether 
“the funds” which the cxecutors suggested they expected 
shortly to receive and wished to pay out without delay, 
were the proceeds of the personal or real property, nor does 
it appear, whether the judgments quando were rendered at 
the same or different periods, or whether the suits, in 
which they were rendered, were brought at the same or dif- 
ferent periods. It is therefore impossible for the Court to 
say distinctly, whether there is, or is not, error in the several 
parts of the’decree. Wecan only say, as to the first declar- 
ation made in the decree, upon the equality of the right of 
payment of the creditors by judgments quando, that it is 
certainly correct in respect to the proceeds of the real estate, 
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as we hold that to be equitable assets; and may be correct June 1844 


and probably iscorrect in respect to the personal estate, be- 55. jerson 


cause no fact is stated upon which one of those judgments —_v 
But Burton. 


creditors can be entitled to a preference over another. 
as the Court cannot, for the last reason, see whether that 
partof the decree is correct, as between the parties in this 
cause, the Courtcan neither affirmnor reverse it, but must 
remand the case. Then the decreecan be reheard on pe- 
tition, and then the facts may be mote distinctly set forth, or 
by consent, the question may be sent up again, if the parties 
should still wish the opinion of this Court on it. 

We are of opinion, upon the second point, that Mr. Shippis 
notentitled to a preference of payment out of the High 
Shoals property ; that is to say, upon the supposition, thet 
he conveyed it to Burton in his life time. The question ofa 
vendor’s equitable lien for the purchase money of land con- 
conveyed by him, we consider settled by the decision at this 
term of Womble v Battle & Blake. We know of but one way, 
if any, in which that fund could be reached, so as to give Mr. 
Shipp the benefit of it, upon the ground of the purchase 
money having a preferable right of satisfaction before Bur- 
ton’s general creditors. ‘That is by considering the convey- 
ance by Mr, Shippto Mr. Burton—ifone was made—before 
the payment of the purchase money and without any person- 
al security for it, except the purchaser’s own bond, as an 
act ofsuch gross negligence or inexcusable want of caution, 
as to amount to a breach oftrust in Mr. Shipp, and, of course, 
in Burton, who concurred in it by taking the conveyance. 
Therefore, probably, the creditors of Fullenwider, who are 
secured in the deed, or Fullenwider himself, (who has an in- 
terest that his debts should, be paid as well as in the clear 
surplus) might, upon their bill against Shipp and Burton, or 
by coming in before the Master, be allowed to foilow the 
property; and if so, that would relieve Shipp to the amount 
ef what they might get out of the property. That, however, 
is the ptovinge of those persons, and Mr. Shipp cannot claim 
it. Looking at Shipp merely as the vendor of land belong- 
ing to him, we think he hus no lien, aftera conveyance. It 
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June 1844 js probable he did convey ; else, he would not apply in the 
way hehas. But as the fact is not stated, we can not as. 
sume it, and must, therefore, send the cause back undecided 
upon this point also. 

Upon the third point, the Court is of opinion that the de- 
cree is correct, as far as it affects the per sonal estate; but in- 
correct as far as respects the fund arising from the real es- 
tate, as the latter is assets in equity only, and is, therefore, 
applicable to all debts alike, or, in this case, to the debts in 
the order directed in the testator’s will. In the course of 
legal administration, and in that way the personal estate 
here is to be applied, a judgment of assets in fuluro does 
not alter the priority between debts so as to give one of infe- 
rior dignity, on which such a judgment has been taken, a 
preference before a debt of higher dignity, not sued on. 
This was held in Roundtree v Sawyer, 4 Dev. 44. An ex- 
ecutor may, of course, pay such a judgment on a simple 
contract before notice of a bond debt, as he might do, if the 
simple contract debt had not been reduced to judgment. 
But the judgment quando does not fix the executor with as- 
sets, but assumes that he had fully administered up to the 
time of judgment; and, therefore, when called on to ac- 
count upon a scire facias for assets thereafter come to hand, 
the executor may shew that there were none applicable to 
that debt, because debts of higher dignity existed. But be- 
tween debts of the same dignity, here being, originally, all 
specialties, we think the law is, that the diligent creditor 
shall be preferred. It seems to have been so considered by 
Lorp Harpwick,in Ashby v Pocock, 3 Atk. 308. Al- 
though the judgment is not absolute, yet the suit gives no- 
tice of the debt and the judgment ascertains it, and the exec- 
utor would not be at liberty after suit to make a voluntary 
payment to a creditor in equal degree, who had not sued. 
Hence the bond outstanding could not protect the executor 
in a scire facias on the judgment; while t a suit on the 
bond, he might plead the prior suit on bond ahd judgment 
therefor. Such seems to be the understanding of the text- 
writers upon this question. Wms. Exrs. 659, Ram. on Assets 
290, and the authorities cited by him. 


Hendersun 


v 
Burton. 
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We have already said, that we hold the real estate to be June, 1844 
equitable assets, and that the decree was wrong in declaring yo joson 
them legal. Under the act of 1789, as we held in Dunnv _ v 
Keeling, 2 Dev. 283, the land would be undoubtedly legal a 
assets. For that act makes all devises void against credit- 
ors, as the first section of the St. 3 & 4, W. & M. C. 14, had 
in England done; but it did not take out of the operation of 
its enactment a devise in trust or charge for the payment of 
debts, as by the provision in the fourth section of the En- 
glish Statute had been done. It followed necessarily that 
all devises were here alike void against creditors, and they 
might proceed against the devisees in actions at law for their 
debts. It might seem strange to hold, that a devise for the 
very purpose of paying debts should be held to be fraudu- 
lent as to the creditors. So it would be, if it were declared 
fraudulent and void upon the intent of the testator in making 
the gift, as a deed by a debtor is by the St. 13 Eliz. when 
made with the intent to defeat creditors. But the acts of 
1789, and of 3 & 4 W. & M do not make devises void upon 
the intent, as a fact to be found by the court or jury, but up- 
on the fact of the devise, since, at common law, that defeat- 
ed the creditor, with whatever intent it might have been 
made. ‘Therefore, under these aets, lands devised to one for 
his own benefit, are clearly liable to the testator’s creditors, 
although, in the same will the testator made, otherwise, an 
ample provision for the payment of his debts. The ques- 
tion of intent therefore was immaterial; and the general 
enactment made a devise even for payment of debts void. 

But the English statute, by that proviso, took such a devise 
out of the operation of the previous clause ; and eonsequent- 
ly left it, as if the statute had not been passed. Therefore 
in England a creditor could not sue such a devisee. If he 
did, the latter would plead that the devise to him was in 
trust for payment of debts; which, being a protection by 
statute, the court was obliged to take notice of and sustain. 
There, therefore, the creditor was obliged to go into equity 
and obtain satisfaction upon Ay footing of the trust for him 
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Jane, 1844 créated in the will. By omitting that proviso in our act, all 
~~ that was reversed here. For when a creditor sued the devi- 
vy see here, it would be no answer to the action to plead, that 
Burton." he was a devisee in trust for others, although those others 
might be honest creditors. The creditor would reply, there 

is nothing to help you in the statute, which, for my purpose, 

has made the gift to you void. We were obliged then to 

hold lands thus devised to be legal real assets. It would 
seem, that the Legislature could mean nothing less by omit- 

ting the proviso of the act of W. & M.; which might have 

been from an intention to prevent debtors from creating pre- 
ferences by their wills, and to make the land liable to debts 
according to legal priorities. That was the necessary con- 
struction of the act ; and the court could not avoid it, though 

not insensible of the great confusion and immense losses that 
would almost certainly arise out of it. For it might defeat 

the most reasonable provisions for the testator’s family, and 

for the payment of his debt. For example, an heir or devi- 

see cannot, after process sued, alien; so that one obstinate 
creditor, by bringing suit, might prevent a sale for a fair 
price, and sacrifice a large estate by a sale for cash on execu- 

tion, for a trifling debt. And, at all events, instead oi selling 

the land by the executor or trustee and applying the whole 
proceeds to the satisfaction of creditors, in nine cases out of 

ten, more of it would be sunk in costs of suits at law thu. 
came to the hands of the creditors themselves. Then as to 

the preferences the debtors may create, that raises no objec- 

tion. It cannot bea fraud in a person to devote his proper- 

ty to the payment of just debts, although he may not have 
enough to pay all his creditors. Upon that grourd prefer- 
ences by deed are upheld. But if preferences be wrong, 
they are less likely to be made by will than by deed. 
Men may expect favors from particular creditors for whose 
benefit they make deeds ; but they are past that before their 
wills can go into effect, and, therefore, will not be much in- 
clined to make unjust preferences by will, or, indeed, to make 

any. It is almost universal, when lands are devised in trust 
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for creditors, that it is for all creditors; though, sometimes, June, 1844 
certainly, it is otherwise, and perhaps, ought to be. Itis , 04 
highly probable that views of this kind, when the subject 
was brought to the notice of the Legislature by the case of stdin 
Dunn v Keeling, decided in June, 1830, induced that body, 

in the act of that year, ch. 36, to enact here, in substance, 

the proviso contained in the St.3 & 4,W.&M. It is now 

found in Rev. St. c. 43, s. 15, and provides that “nothing in 

that act contained shall impair or in any way affect the right 

of any person to whom land may be devised in trust, or to 

whom power to seil land shall be given, by any will, for the 
purpose of paying the debts of the testator, to dispose of the 

same, in order to carry into effect the intention of the tes- 

tator.” 

The effect of that provision undonbtedly is, to sustain against 
general creditors that devise tor the sake of the purpose of it, 
namely, the trust for creditors, as far as it may be necessary for 
that purpose. Beyond that, perhaps, the residue of the land or its 
proceeds might be liable, as atlaw. But to the extent that the 
will raises a trust for creditors, clearly the land is no longer 
liable in an action at law, under the statute of fraudulent 
devises, but can be reached only in equity, upon the footing 
of the trust. Consequently, it is equitable assets ; the dis- 
tinction between them and legal assets being, that the one 
may be reached at Jaw, and the other only inequity. It was 
formerly doubted in England, whether, in some cases of de- 
vises or powers to executors to sell for payment of debts, the 
proceeds were not legal assets. But since the case of Silk 
v Prime, 1 Bro. c. C. 138, it has been considered as settled 
in the English Court of Chancery, that in every case the as- 
sets are equitable. And recently the same doctrine has been 
held at law in the cases of Clay v Willis, 1 B. & C. 364, and 
Barker v May,9 B. & C. 489. 

What effect this will have on the rights of the parties to 
this suit we cannot say, as the facts are not stated, so as to 
enable us to see the application of the rule. Therefore, we 
can only declare, that the lands devised in the testator’s will 








268 EQUITY CASES IN THE 


June, 1844 are not legal assets, but®equitable assets; as to which the 

H ; general rule is, that they are to be applied to the payment of 
the debts, as and in the order the “will directs, and that, 
if there be not a sufficiency to pay all the debts of a partic- 
ular class, they are to be applied to all the debts of that class 
pari passu, whether due by bond, simple contract, or oth- 
erwise—saving, however, the preferences that may arise from 
specific liens for any particular debts. 


Per Curiam, Ordered to be certified accordingly. 


RICHARD SMITH, ADM’OR &c. vs. SAMUEL S- DOWNEY, AD- 
MINISTRATOR &c. 


A donation causa mortis cannot be by deed, without delivery of the thing, 
even where the death of the party takes place. 

Where there is no delivery of the thing, nor any intended to be made, nor 
any dominion over the thing intended to be parted with, by the donor dur- 
ing his life, the gift is not good as adonation causa mortis. 

A donation causa mortis cannot take effect, if the party recover from the ill- 
ness under which he is then laboring. 

Where A. expecting to die, endorsed upon a bond due to her for $900 that B. 
was entitled te $600 out of it, but made no delivery of the bond, and after- 
wards recovered from her then illness, he/d that this was an invalid gift. 

An administrator, who honestly defends a suit, is to be protected by the judg- 
ment obtained against him per festes and in invito, although the claim, on 
which the judgment was founded, may have been unjust. 

But where an administrator manages a suit against himself, is personally con- 
cerned in interest with the plaintiff and suffers a judgment to be obtained 
without the examination of any testimony, such judgment shall not be re- 
ceived as evidence that the debt was due and that he was bound to dis- 


charge it. 


This cause, having been set for hearing, was transmitted 
by consent from the Court of Equity of Granville county, at 
Fall Term, 1843, to the Supreme Court. 
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The facts alleged in the pleadings are as follows: 

The defendant is the administrator of Miss Ann Smith de- 
ceased ; and the bill wes filed in September, 1842, by the 
plaintiff, as administrator of Maurice Smith, the residuary 
legatee in her will, for an account of the estate and payment. 
It sets forth, that the defendant pretends to have lent a small 
sum due to the plaintiff, and particularly, that he insists on 
a credit in his account for the sum of $1044 35, as having 
been paid by him in discharge of a judgment re¢overed a- 
gainst him by Mrs. Ann A. Smith, administratrix of Alex- 
ander Smith deceased. The bill charges, that the judgment 
was recovered by collusion between the plaintiff in that suit 
and the defendant, for a sum not due, and without any real 
defence. 

In support of the charge, the bill states, that the residuary 
legatee and executor of the will proved it, and lived for sev- 
eral years thereafter in the immediate vicinity of Ann A. 
Smith and of the defendant, who was her general agent and 
son-in-law, and entitled to one-half of the personal estate of 
Alexander Smith, and that no suit was brought against the 
executor, or claim for this debt preferred in his life-time: 
That after the defendant obtained administration, he sued 
out a writ, against himself in the name of his mother-in-law, 
Ann A. Smith, administratrix of Alexander Smith, returna- 
ble to a County Court, and employed counsel for the plaintiff 
therein, and made no defence, but by a formal plea, which 
was intended only to give to the proceeding the appearance 
of an adversary suit, when in fact it was not, and that he 
permitted a verdict to be rendered against him, without the 
examination of a witness, and upon a statement by the de- 
fendant himself, whereby this large sum was recovered, when 
no part was due. The bill further states, that in fact the 
judgment was for the benefit of the defendant himself, al- 
though in the name of Mrs. Smith ; for that he has never 
paid any part of it, but got a receipt therefor as having been 
paid into the clerk’s office, when in truth it was not, but Mrs. 
Smith gave her acquittance therefor without payment, which 
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Smith 


v 
Downey. 
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June, 1844 are not legal assets, butequitable assets; as to which the 


Henderson 8°2€ral rule is, that they are to be applied to the payment of 


v the debts, as and in the order the “will directs, and that, 
Burton. if there be not a sufficiency to pay all the debts of a partic- 
ular class, they are to be applied to all the debts of that class 
pari passu, whether due by bond, simple contract, or oth- 
erwise—saving, however, the preferences that may arise from 

specific liens for any particular debts. 


Per Curiam, Ordered to be certified accordingly. 


RICHARD SMITH, ADM’OR &c. vs. SAMUEL S- DOWNEY, AD- 
MINISTRATOR &c. 


A donation causa mortis cannot be by deed, without delivery of the thing, 
even where the death of the party takes place. 

Where there is no delivery of the thing, nor any intended to be made, nor 
any dominion over the thing intended to be parted with, by the donor dur- 
ing his life, the gift is not good as adonation causa mortis. 

A donation causa mortis cannot take effect, if the party recover from the ill- 
ness under which he is then laboring. 

Where A. expecting to die, endorsed upon a bond due to her for $900 that B. 
was entitled te $600 out of it, but made no delivery of the bond, and after- 
wards recovered from her then illness, he/d that this was an invalid gift. 

An administrator, who honestly defends a suit, is to be protected by the judg- 
ment obtained against him per testes and in invito, although the claim, on 
which the judgment was founded, may have been unjust. 

But where an administrator manages a suit against himself, is personally con- 
cerned in interest with the plaintiff and suffers a judgment to be obtained 
without the examination of any testimony, such judgment shall not be re- 
ceived as evidence that the debt was due and that he was bound to dis- 


charge it. 


This cause, having been set for hearing, was transmitted 
by consent from the Court of Equity of Granville county, at 
Fall Term, 1843, to the Supreme Court. 
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The facts alleged in the pleadings are as follows : 

The defendant is the administrator of Miss Ann Smith de- 
ceased ; and the bill wes filed in September, 1842, by the 
plaintiff, as administrator of Maurice Smith, the residuary 
legatee in her will, for an account of the estate and payment. 
It sets forth, that the defendant pretends to have lent a small 
sum due to the plaintiff, and particularly, that he insists on 
a credit in his account for the sum of $1044 35, as having 
been paid by him in discharge of a judgment re€overed a- 
gainst him by Mrs. Ann A. Smith, administratrix of Alex- 
ander Smith deceased. The bill charges, that the judgment 
was recovered by collusion between the plaintiff in that suit 
and the defendant, for a sum not due, and without any real 
defence. 

In support of the charge, the bill states, that the residuary 
legatee and executor of the will proved it, and lived for sev- 
eral years thereafter in the immediate vicinity of Ann A. 
Smith and of the defendant, who was her general agent and 
son-in-law, and entitled to one-half of the personal estate of 
Alexander Smith, and that no suit was brought against the 
executor, or claim for this debt preferred in his life-time: 
That after the defendant obtained administration, he sued 
out a writ, against himself in the name of his mother-in-law, 
Ann A. Smitb, administratrix of Alexander Smith, returna- 
ble to a County Court, and employed counsel for the plaintiff 
therein, and made no defence, but by a formal plea, which 
was intended only to give to the proceeding the appearance 
of an adversary suit, when in fact it was not, and that he 
permitted a verdict to be rendered against him, without the 
examination of a witness, and upon a statement by the de- 
fendant himself, whereby this large sum was recovered, when 
no part was due. The bill further states, that in fact the 
judgment was for the benefit of the defendant himself, al- 
though in the name of Mrs. Smith; for that he has never 
paid any part of it, but got a receipt therefor as having been 
paid into the clerk’s office, when in truth it was not, but Mrs. 
Smith gave her acquittance therefor without payment, which 
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June, 1844 the clerk accepted as mogey, and for which he gave his re- 
Baith —e%Pt- 

y The answer insists on the correctness of an account, 

Downey: which the defendant had rendered to the plaintiff, but sub- 

mits to an account in the cause. With respect to the item of 

$1044 35, the answer states, that in 1827, the testatrix, Miss 

Ann Smith, held a note of T. & H. Young for $900; and 

thereon was an endorsement, signed by the testatrix, in these 

words: “Six hundred dollars of the within for Alexander 

Smith ;” and that a judgment was in that year obtained on 

the note, and upon the execution issued thereon, an endorse- 

ment appears, that $600 dollars of the judgment was trans- 

ferred to Alexander Smith. Alexander Smith was a brother 

of the testator, and died in December, 1827, intestate, leaving 

Sally P. Smith, (the wife of the defendant,) and Ann Smith 

the younger, his only children, and a widow, Mrs. Ann A. 

Smith, the latter of whom administered on his estate. Soon 

afterwards, Ann, the daughter, also died intestate and with- 

out issue, being very young. The answer states, that Young, 

the debtor, paid to Mrs. Smith, the administratrix of Alexan- 

der Smith, the sum of $139 25, on account of the debt; and 

that, after the death of Ann, the daughter, the testatrix, Miss 

Ann Smith, professed much anxiety to have the sole control 

of the debt, as she was a relation and friend of Mr. Young, 

and wished to have the power of indulging him, and applied 

to Mrs. Ann A. Smith, and to the defendant, to give up their 

interest in the debt, and promised, if they would do so, that 

she would by her will make up the amount to the said Ann 

A. and Sally P; and they agreed thereto, and by endorse- 

ment on the execution, Mrs. Ann A. Smith and the defend- 

ant severally relinguished their claims to the testatrix, who, 

afterwards, received the whole debt, and in 1831, made her 

will, and gave all her property to the plaintiff’s intestate and 

other persons. ‘The answer admits, that no demand was 

made on M. Smith, the executor of the will, in his life-time, 

for the money, and states, as the reason therefor, that there 

was another subject of litigation between the said M. Smith and 
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the defendant, in which the defendant expected a recovery June, 1844 
against him, and expected in the settlement thereof to use” gi, | 
this claim ; that the said M. Smith died before that controver- _ ¥ 

sy terminated, and that then the defendant took administra. ?°*"** 
tion on Ann Smith’s estate, in order to get payment of the 

demand in question. 


The answer further states, that, after the defendant had 
administered, he took the advice of counsel, as to the manner 
in which the claim should be asserted, and was advised, that 
an action should be brought in the name of Mrs. Ann A. 
Smith, as administratrix of Alexander Smith, against the de- 
fendant, as administrator of Miss Ann Smith, with the will 
annexed. The defendant admits, that he was the agent of 
the plaintiff therein, and long had been, and that as such he 
retained counsel for her, but he states, that he retained other 
counsel for himself. He also admits, that the verdict passed 
without the examination of a witness; and he says, that he 
stated the foregoing facts to his counsel, as being known to 
himself, and was advised that, as the right came within his 
own knowledge, it would be idle to examine witnesses to 
prove it; and that accordingly, he allowed the judgment to 
be taken for the balance of the $600, and interest, after de- 
ducting the before mentioned sum of $139 25. The answer 
further admits, that no money passed in settling the debt, but 
that Mrs. Smith, his mother in law, gave the defendant an 
order on the clerk for the money, with which the defendant 
paid the debt, and then took the clerk’s receipt. 


The answer then avers, that, within the defendant’s per- 
sonal knowledge, the debt was justly due, and that in all the 
transactions before stated, he acted from pure motives, and 
with the sole purpose of doing what he knew to be just and 
equitable, and was advised to be legal. Upon the hearing, 
it was admitted by the defendant’s counsel, that there must 
of course be a reference to state the administration accounts 
of the defendant. But each of the parties desired, that the 
reference should be made with instructions as to the sum of 
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June 1844 $1044 45, claimed as a credit for the judgment of Alexander 
Smith »>2ith’s administrations. 


v 


The defendant produced several depositions. The first 


Downey: was that of Dr. Graham, the minister, at the time, of the 


congregation of which all those persons were members. He 
states, that Miss Smith desired him to use his influence with 
Mr. Downey and Mrs. Smith, to induce them to relinquish 
their right in the bond of Young, and said, if they would, 
they should lose nothing by it; by which, he understood, 
that she intended to repay the amount in her will, though 
she did not say so. ‘That argument he made to the other 
parties, and they did relinquish. The deposition of Mrs. 
Ann A. Smith states, that she relinquished the claim to Miss 
Ann Smith, under a promise from her, that her brother, Al- 
exander Smith’s estate should not lose any thing, and she 
wished the control of the debt, that she might indulge the 
debtor ; that she understood Miss Smith to mean, that she 
would at least compensate the estate in her will, and indeed, 
that she promised so to do, and had it not been for that, she 
would not have relinquished. She further states, that Miss 
Smith in like manner applied to the defendant to relinquish, 
saying it would be no loss to him and his wife, and the de- 
fendant, after at first refusing, finally made a relinquish- 
ment. ) 

John R. Hicks states, that he advised the defendant to 
make the relinquishment desired by his aunt, because it 
would prevent an alienation of her affections from him, and, 
as he was a great favorite with her, the witness believed she 
would be sure to leave him a large portion of her estate ; 
and the defendant always informed the witness, that he made 
the relinquishment from the belief, that his aunt would more 
than compensate him therefor. 

The deposition of James Beasley, a brother of Mrs. Ann 
A. Smith, states, that in 1828, he lived with his sister, and 
had various conversations with Miss Smith and Mrs. Smith, 
upon the subject of the death of Young. Miss Smith stated, 
that at the time she made the memorandum on the note in 
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favor of Alexander Smith, she was sick and expected to die, Juse, 1844 
and that she wished to give her brother Alexander that much “gia, 
more than she had given him in her will, and that she re- 
garded that transfer as a part of her will; and then, at the 
conversations with the witness, wished to make a different 
disposition of her property. In all her conversations heard 
by this witness, Miss Smith distinctly claimed the whole 
bond as her property, and she said Mrs. Smith and Downey, 
by refusing to relinquish the bond to her, would act morally 
wrong, and be endeavoring to prevent her from doing as she 
pleased with her own property. Miss Smith mentioned to 
the witness, that she did not wish Mrs. Smith to relinquish 
the claim to the debt withont consulting her friends and be- 
ing sensible of the propriety of it, and she requested the 
witness to give his advice to his sister on the subject, re- 
marking also, that if she and the defendant did not relia- 
quish, they would lose more than they would gain. He 
says, that he held conversations with his sister accordingly, 
in which he advised her not to relinquish the bond, but she 
informed him afterwards, that she had relinquished her inter- 
est, as she wished to keep peace in the family, and if Ann 
chose to take back what she had once given, she could live 
without it. The witness understood that Miss Smith then 
had a will, in which she gave to Mrs. Smith and Mr. Downey, 
more than the bond of Young, and he supposed that by the 
expression, “they would lose more than they would gain,” 
she meant, that if they did not relinquish, she would alter 
her will and cut them off. 

The deposition of Mrs. Mary Smith, on the part of the 
plaintiff, states, that Miss Ann Smith resided with her broth- 
er Alexander, as a member of his family: that in the latter 
part of the year, 1825, she was extremely ill, and expected 
by herself and her friends to die: that the witness was her 
relation, and attended on her as one of her nurses in her ill- 
ness: that Alexander Smith had been her agent in her busi- 
ness with Young, who was then expected to become insol- 


vent, and that some apprehension was expressed by some 
H3 
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June, 1844 person, that, if she died, and Young should fail, her brother 


Smith 


v 
Downey. 


Alexander, might be held liable to herestate upon some ground, 
which the witness did net understand. ‘This witness states, 
that, Miss Smith then said, she would provide against that, 
and directed the witness to bring her the bond, which she 
did, and Miss Smith wrote on it the memorandum in favor 
of her brother, and then the bond was put back. Miss Smith 
said, if she died, she wished her brother Alexander to have 
that much of the bend, but not otherwise, as she did not in- 
tend to give her property away in her life time. The wit- 
ness further states, that Mrs. Ann A. Smith, and all the fami- 
ly of Alexander Smith, knew that the memorandum had 
been made on the bond, and the purpose for which it was 
made, as it has been already stated by the witness. 

The deposition of James W. Smith, a brother of the testa- 
tor, in behalf of the plaintiff, states, that he frequently heard 
her say after recovery, that she had transferred $600 of 
Young’s bond to Alexander Smith, by making a memoran- 
dum on it, when she expected daily to die, and that she made 
the transfer with the intention that her brother Alexander 
should have that sum in case she should then die; that she 
recovered, and her brother never claimed any part of the 
bond, but that after his death, his widow and Downey claim- 
ed it, and that she refused to let them have it, because she 
had received nothing for it, and had intended the benefit to 
Alexander, only in case of her death in that illness, and that 
Mrs. Ann A. Smith and Downey well knew that, and all the 
facts of the transaction: That she claimed the bond as her 
own, and had collected the money and kept it as her own. 


Saunders for the plaintiff. 
Badger for the defendant. 


Rurrin, C.J. The answer and the deposition of Mrs. 
Ann A. Smith, in support of it, state the original transaction, 
out of which this controversy arose, as if the right of pro- 
perty in Young’s bond vested in Alexander Smith, at least 
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to the amount of $6U0. Upon that supposition, they hold June 1844 
out that the surrender of their interest in the bond was a gin, 
valuable consideration for the promise, which, they say, waS _ ¥ 
made to them by the testatrix, to leave them an equal sum tae 
in her will. 

Upon that statement even, it would be a question, whether 
what Miss Smith said was intended, or was understood by 
the other parties as a promise, amounting to a binding con- 
tract, or was not merely a vague declaration of an intended 
bounty, on which the other parties, from their relation to this 
single lady, and their intimate association with her, relied 
for a more valuable acquisition than the bond itself, or her 
promise, strictly speaking, to leave them as much at her 
death. 

The latter is rendered extremely probable, as the truth of 
the case, from the testimony of Dr. Graham and Mrs. Hicks; 
especially the latter, who says, that the defendant expected 
a large part of his aunt’s estate by her will, unless he alien- 
ated her affection. In that belief, and with the view to please 
and keep in with her, he probably made the relinquishment, 
and, if so, he ought not to set up the expectation of a bounty 
on his part, as an obligatory contract on the part of the aunt. 
Had such a contract been intended, it can hardly be suppos- 
ed that some distinct and permanent evidence oi it by a 
written memorandum, would not have been framed at the 
time, or, or at least, a disinterested witness called to it. 

But if it were otherwise, and the most precise parol prom- 
ise had been proved to have been made by Miss Smith, it 
would not have supported the action the defendant brought 
against himself in the name of his mother-in-law, if it had 
been duly defended. It is a mistake to suppose, that any 
right in the debt is vested in Alexander Smith, in virtue of 
the memorandum, on the bond or on the execution. As to 
the latter, nothing appears except the statement in the an- 
swer, that on the execution an endorsement appears, “that 
$600 of the judgment was transferred to Alexander Smith.” 
Even if that be true, it would transfer no legal interest, nor 
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June 1844 be obligatory, in Equity, as it would be an assignment with- 


Smith 


Downey. 


out consideration. Buta clear answer is, that the answer 
does not intimate that the entry on the execution was the 
act of Miss Smith, or by her authority. Of course, then, 
that amounts to nothing. Then, as to the memorandum on 
the bond itself. It is clear from the testimony of Mrs. Mary 
Smith, who was present when it was made, took the bond 
out of the repository of the testatrix, for the purpose, and 
replaced it after the memorandum was made, that it was 
without any valuable consideration, and, at most, was in- 
tended as a donation causa mortis, and that even that fuail- 
ed from an intrinsic defect in point of law, and also from 
the recovery of the donor from the illness in which the gift 
was made. The better opinicn seems to be, that donatio 
causa morlis cannot be by deed, without delivery of the 
thing, even where the death of the party takes place ; be- 
cause, the instrument is to be considered testamentary, and 
may be proved as such, and delivery is indispensable, either 
actual or implied, to complete sucha gift. Williams’ Ex’ors, 
504. 1 Roper Leg, 12. Here the gift was certainly not intend- 
ed to take effect but on condition of the death of the donor, and 
in the illness under which she then labored. For that reason, 
it failed. Tate v Hilbart, 2 Ves. jr. 120. The donor did 
not part with the dominion oyer the bond, nor did she intend 
to do so during her life, For that reason, also, this gift fail- 
ed, as a donatio causa morlis, Bunnv Markham, 7 Taunt. 
231. ‘There a person wrote on the parcels of property, the 
names of the persons for whom they were intended, and re- 
quested a person to see them delivered to the donees, from 
which appeared a clear intention, that they should pass; yet 
it was held that they did not, for want of deliyery. There 
was no delivery to this donee, nor to any person for him, nor 
was any intended in the life-time of the donor, but only after 
herdeath. Therefore, also, the gift could not be valid. In truth, 
then, the bond in question belonged wholly to Miss Smith with- 
out the assent of Mrs. Smith and the defendant, and to use the 
expression of Miss Smith, as proved by Mrs. Smith, those per- 
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sons have lost nothing by their relinquishment, although they June, 1 June, 1844 


got no legacy from Miss Smith. If she made such a promise as “ ¢_ . 
the defendant alleges, it wasclearly upon an ignorance and mi8- 
take of her rights, and without the color of a consideration ; for 
she was without any relinquishment from the other penton, 
the undoubted absolute owner of the bond in equity as well 
as atlaw. Such is the law, upon the supposition, that Mrs. 
Mary Smith gives a true account of the transaction. 'That 
she does, no doubt can be entertained. She had full knowl- 
edge of the transaction throughout ; and there is no attempt 
to discredit or contradict her. She is supported by the evi- 
dence of James W. Smith as to the statements of it by the 
testa'rix herself, and, most especially, by the testimony of 
Beasly, a brother of Mrs. Ann A. Smith, and a witness for 
the defendaut, who states, that the testatrix constantly claim- 
ed th2 bond as her own, on the ground that she had only 
y.veu it upon the condition of her death in that illness, and 
that Mrs. Smith knew it, and the latter made no denial of the 
statement, but afterwards told her brother that she had relin- 
quished, contrary to his advice, because she could live with- 
out it, if the testatrix chose to take back what she had once 
given. Now it is remarkable, that, although Mrs. Mary 
Smith states positively that Mrs. Ann A. Smith and all the 
family knew the purpose of making the memorandum on 
the bond, and although Beasly states Miss Smith’s declara- 
tions on that point, and Mrs. Ann A. Smith’s admissions of 
their truth, yet neither the defendant in the answer, nor Mrs, 
Ann A. Smith, in her deposition, gives the least intimation 
of the occasion or intention of making that transfer, as they 
call it. Neither of them ventures on the slightest denial of 
the testimony of the other witnesses, as to those facts, but 
are themselves entirely silent on them, We cannot but im- 
pute their silence to their inability to deny those facts; since 
it cannot be supposed that they deemed them unimportant, 
or had forgotten them after they had entered so frequently 
into the discussions between the parties, touching their rights 
to the bond. 


Smith 
aaa 
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June 1844 ‘T'he court holds, therefore, that the bond of Young, or 


Smith 


v 


~ any interest in it, never belonged to Alexander Smith or any 
other person but the testatrix; and, consequently, that the 


Downey supposed promise of the testatrix, on which the action was 


brought against the defendant, if such promise was made, 
was not sufficient to sustain the action, but was merely void. 

It is however said, that the defendant is protected by 
the judgment against him. Certainly, an administrator who 
honestly defended a suit is to be protected by the judgment 
obtained against him per testes and in invito, although the 
claim, on which the judgment was founded, may have been 
unjust. 

For the administrator has done all he could to have justice 
done to the estate, and was compelled to pay the debt. 

It may likewise be true, that an administrator may be jus- 
tified by allowing a judgment to pass against him upon his 
own knowledge, since the creditor might compel a discovery 
by filing a bill against him. But that must necessarily be, 
when the debt is due to another person and not to a trustee 
for the administrator, and when the conduct of the adminis- 
trator was bona fide, and not with the view of giving to the 
claim the form of a judgment, merely for the purpose of con- 
concluding or embarrassing those to whom he is to account 
for the estate. 

Even in that case the judgment is, to some extent, but a 
formality ; for the administrator might as well pay on his 
personal knowledge, without suit, as to let judgment go on 
his personal knowledge, without the oath of a witness or 
even of himself. It is certainly better in such a case to 
leave the creditor to his bill for adiscovery. But neither of 
those favorable views can be taken of the conduct of this de- 
fendant in procuring judgment against him. The claim ap- 
pears to be not only unfounded, but without a plausible color. 
The defendant himself was the beneficial owner or claimant 
of half of it, and probably the whole. The answer states, 
that the defendant administered to enable him to collect the 
claim, and the first act of his administration was to consult 
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counsel, how the claim might be asserted against him. In June, 1844 
this he certainly was not acting for the estate, but forhim-~ gin 
self and the other pretended creditor. He brought the ac- 
tien and managed the case against himself, and for his own 
benefit, and let the verdict go npon his own statement of the 
facts to the jury, not on oath, which we must suppose to be 
like that contained in his answer; and that in it was kept 
back a most important fact, which was within the knowl- 
edge of both the plaintiffand himself; that is to say, that the 
supposed transfer ofthe bond to Alexander Smith had been 
made on condition of the death of Miss Smith of the disor- 
der theu existing, and, therefore, was no gift at all. We can- 
not but deem the whole proceeding collusive. Even that is 
not the correct expression ; for the defendant seems to have 
been the sole actor, and might as well claim credit for a 
judgment in a suit brought in his own name against himself 
as administrator. A judgment thus suffered, is a mere emp- 
ty form, and does not establish the debt. It was incumbent 
on the defendant to establish it, therefore, by proof in this 
cause. That he has attempted, by giving his own testimo- 
ny in his answer, and that of the other claimant, Mrs. Smith. 
But neither of them states a case in which there appears any 
valid gift of the bond, and it turns out, on other proof, that 
in fact and law, there was no gift of it, and that both of these 
persons must have known. Whether they purposely sup- 
pressed the fact, it is notforusto say. It is enough that they 
knew the facts, and, that, if they had been fully laid before 
the counsel and the jury, no such verdict could have been 

ondered, as that of which the defendant claims the benefit. 
In taking the accounts, therefore, the court directs that the 
Master shall not credit the defendant with the said sum of 
$1044 75, or any part thereof, or with any sum paid as costs 
or charges touching the same. 





Per Curiam, Ordered accordingly. 
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REDDING J. HAWKINS & AL. vs. EDWARD HALL & AL. 


June, 1844 If a debtor, who has been arrested upon a ca. sa., obtain his liberty by the 
— act or consent of the creditor, the debt is satisfied in law, and the creditor 
can no longer proceed against that person or any other fur the same debt. _ 
But where the person arrested has given bond under the Insolvent Debtor's 
Act, appears at court accordingly, is surrendeged by his sureties, and is per. 
mitted afterwards to go at large, simply because no judgment of imprison- 
ment is prayed against him, the debt is not discharged. 
The case of Bryan v Simonton, 1 Hawks 51, cited and approved. 


This was an appeal from an interlocutory order, made, by 
his Honor Judge Pearson, at the Spring Term, 1844, of 
Halifax Court of Equity, dissolying the injunction which 
had been granted in this case. 

The following facts were set forth in the pleadings : 

James Halliday died intestate, and his widow, Ariadne, 
administered on his estate, and gave bond in the sum of 
$100,000, with Robert C. Bond, James Simmons, Joseph L. 
Simmons, John G. Purnell, George W. Gary, James Frazer, 
Redding J. Hawkins; Andrew Joyner and Michael Ferrell, 
her sureties. Afterwards the same Reddin J. Hawkins and 
Mrs Halliday intermarried. Hawkins and wife wasted the 
assets; and the defendant, Hall, a creditor of the intestate, 
instituted an action on the administration bond against the 
obligors therein, and at May Term of Halifax court, 1843, 
he obtained judgment, to be discharged by the payment of 
$6649, with interest and costs of suit. 

At that time some of the sureties had failed and others 
were considered in doubtful circumstances. In consequence 
thereof, the defendant, Ferrell, on behalf of the defendant, 
Joyner, as well as himself, applied to the plaintiff ’s attorney 
to allow them to sue out a writ of feri facias and have it 
levied so as might seem to them most likely to make them 
safe, or to make each surety pay his fair proportion. ‘There- 
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upon the attorney of Mr. Hall gave to Ferrell a memoran- June, 1844 
dum in writing, authorising him to apply to the Clerk for 7 ie 
the execution, and place it in the Sheriff’s hands withdi-  v 
rections from whom to collect and what property to levy on, 
unless control should be taken by the plaintiff. He was al- 
so directed to consult Col. Joyner, or only proceed to secure 
a lien by the execution until time before Court to sell, Af- 
terwards the defendants Joyner and Ferrell, understanding 
that Hawkins had two bonds to the amount of $6000, 
which he refused to tragsfer to the sureties to the administra- 
“tien bond, thonght it best to have a ca. sa. sned out on the 
judgment, with the view of compelling Hawkins to surren- 
der those bonds for the indemnity ofthe sureties, or, at least, 
tu insert them in his schedule, if he attempted to obtain a dis- 
charge as an insolvent debtor. Accordingly, they, Joyner & 
Ferrell, without the khowledge of Hall, or his attorny, sued 
out a ca. sa. and delivered i®to the Sheriff with instructions 
to serve it on Hawkins alone, and the Sheriff arrested Haw- 
kins, who,entered into bond, with sureties, for his appearance 
at August Term 1843, to take the benefit ofthe act for the re- 
lief of insol veut debtors, and thereupon he was discharged out 
of custody. Hawkins fileda schedule, but omitted to give 
due flotice to the creditors, so that, if the creditors had moved 
the Court therefor, he would have been put into close prison- 
Te bill was &led October 31, 1843, by Hawkins and wife 
and all her sureties, except Ferrell and Joyner, agairst those 
two persons and Mr. Hall, and it charges, “that at August 
term, 1843, an arrangement was entered into by Hall, or by 
Joyner and Ferrell orone of them for him, and with the as- 
sent of Hall’s attorney in the suit, by which Hawkins was 
discharged from the ea. sa. without taking the oath of in- 
solvency. This arrangement was made by the plaintiff 
Hawkins, in proper person and his attorney or one side, 
and with the attorney of Hall and Joyner on the other, the 
said Joyner seeming to have the control of the debt and threat. 
ening to oppose the discharge of Hawkins, unless he would 
come into the terms proposed by him. ‘That pursuant to 
an agreement then made between those persons an entry was 
13 
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June, 1844 made on the minutes of the Court, that “the schedule filed 
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by the said Hawkins is withdrawn by leave of the Court. 
And the said Hawkins being in open Court surrenders 
himself in discharge of his sureties; “and therefore he, 
Hawkins, went at large, as has been agreed on.” After- 
wards a fieri facias was issued on the judgment by Mr. Hall 
returnable to November term, which he was abont serving; 
whereupon the present bill was filed upon the ground, that 
Hawkins had been discharged from custody by the act and 
consent of the creditor, and that thereby the judgment was 
discharged both as to him and his sureties. The prayeris 
for a perpetual injunction. 

The defendant Hall denies that he authorised any person 
to take out the ca. sa. orto proceed on it, or in any way 
sanctioned it, or made any agreement for the discharge of 
Hawkins. He admits that, with the View of raising, as far 
as could be done, an equal surf from each surety, his attor- 
ney authorised Ferrell and Joyner, (who were wealthy men 
and each well able to pay the whole debt) to take a fieri fa- 
ias, but that wasall: He says, that at August Court he 
made known to the parties, that he was not satisfied, thata 
ca. sa. had been taken out, and would in no manner adopt 
the same; and that his attorney espressly stated to the attor- 
ney of Hawkins, that as he had no agency in issuing the 
writ, he could allow nothing to be done, whereby it could 
be implied that he assented to the discharge of Hawkins, or 


‘have more stated on the record than that, according to the 


fact, the schedule was withdrawn by direct application to the 
Court. He says, his attorney did not pray Hawkins into 
custody, because he had given him no instructions to that ef- 
fect, and had refused to adopt the ca. sa. 

The answer of Joyner states, that at August Court Haw- 
kins’ attorney mentioned to him, that Hawkins was in an 
unfortunate situation, as he had not given notice and might 
be sent to prison, and suggested that he would surrender his 
two’bonds’ for $6000, or so dispose of them that his sureties 
should have the benefit of them, to which this defendant re- 
plied, that he had no desire to see Hawkins put in prison, 
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and was willing that any proceeding might be lad in Court, June, 1844 
which would relieve him from imprisonment, provided such ~~ 
, . ° ; : Hawkins 

proceeding would not discharge him and his sureties from = 
the judgment. He denies, that he agreed to the discharge Hall. 
of Hawkins upon any terms, nor did he claim to act upon 
any authority from Hall touching the execution, farther than 
as such authority might be inferred from the attorney’s in- 
structions respecting a fieri facias, and says, that for him- 
self alone he expressed a willingness that Hawkins might 
not be imprisoned. But he denies that he came to any a- 
greement for his discharge or knew that he was not prayed 
in custody until some days afterwards. Ferrell denies that 
he knew of any agreement for the discharge of Hawkins, 
or of any of the proceedings at August Court, until he heard 
of them after the Court ended; expecting Joyner to attend to 
the interest of both of them. 

Both Ferrell and, Joyner admit, that subsequently Haw- 
kins did surrender the bonds for $6,000,for the benefit of the 
sureties. They also state, that a suit was instituted by the only 
child of the intestate Haliday against Hawkins and wife for 
her share of the personal estate, viz. two thirds thereof; and 
that the sureties attended to the same. And that, in order 
to have the benefit of the said judgment in taking the ac- 
counts of the administration in the suit of the daughter, as 
well as because Mr. Hall had met with difficulties and em- 
barrasments in collecting his debt owing to his wish to serve 
them, and the said Ferrell having taken out the ca. sa. they, 
the defendants Joyner and Ferrell did satisfy or secure to 
Mr. Hall the said debt and took an assignment of the judg- 
ment to a third person for their benefit, on the 2d of Novem- 
ber, 1843. They state that subsequently, upon the taking of 
the accounts in the,daughter’s suit, the amount of the said 
judgment was credited to the administrator, and thereby 
enured to the benefit of the parties. Upon the coming in 
of the answers, the defendants moved to dissolve the injunc- 
tion which had been granted on the bill; and the Court al- 
lowed the motion with costs; and also entered a decree on 
the injunction bond against the plaintifis and their sureties 
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June, 1844 in the bond, for the debt and costs at Jaw, and the costs in 


vr equity: From which his Honor allowed the plaintiffs to 


_— appeal to this Court. 
Hall. 


fredell tor the plaintiffs. 
Badger & B. F. Moore for the defendants. 


RKurrin, C. J. There is no donbt of the rule of law, 
thata capias ad satisfaciendum executed is a satisfaction. 
of the debt by force and act of law, unless in a few excepted 
cases. Foster v Jackon, Hob. 25. If the debtor escape, 
or die in prison, or be discharged by act of law, as by an in- 
solvent act, the debt isnot discharged ; but an action may 
be brought on the judgment or process of execution issue 
thereon. So while the debtor’s body is in execution, the cre- 
ditor may doubtless proceed against other persons liable for 
the same debt or the same jadgment or otherwise. But if 
the debtor obtain his liberty by the act or consent of the cred- 
itor, the debt is satisfied in law, and the creditor can no lon- 
ger proceed against that person or any other for the same 
debt. Bryan v Simonton, 1 Hawks 51. 

{t might, however, be questioned, whether that isa species 
of satistaction, which equity would enforce; not being an 
actual satisfaction by judgment, but one strictijuris and 
theretore to be inforced at law. Still less would equity be 
inclined to grant relief upon this ground against the express 
agreement of the party himself, who was discharged, and 
where no injury has accrued to other persons bound fer the 
money, but rather the contrary, in this case, as all the sure- 
ties got the benefit of the bonds for $6000, and also the cred- 
it in the administration account for Hall’s judgment, which 
now belongs tothe defendants Joyner and Ferrell or toa 
trustee for them. Therefore, admitting Hall to have adopt- 
ed the ca. sa. by not having it set aside, and admitting Joy- 
ner to have made an agreement for the discharge of Hawkins 
in the manner represented in the bill, and that Hall assented 
thereto through Joyner or his own attorney, we should hesi- 
tate to take cognizance of the case here and whether it 
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would not be our duty to leave the parties, who claim the ad- June, 1844 


vantage of the rule of law, to get it atlaw if they could. 
But the Court is of opinion, that this is not a case, in 
which the rule of law applies; for the discharge out of cus- 
tody was by act ofthe debtor himself, by permission of the 
law, and not by act of the creditor. The bill is not filed up- 
on any rights ofthe sureties to be relieved on the score of 
dealings between the creditor and the principal debtor, to 
the prejudice of the sureties. But the bill is founded exclu- 
sively upon the position, that inlaw Hawkins’ discharge 
satisfied the judgment as to himself; consequently, as to the 
sureties also. Now, we think Hawkins is not discharged of 
the debt by what was done here. The act, Rev. Stat. c. 
58, s. 8,.says that upon the debtor, taken upon a ca. sa. ten- 
dering to the Sheriff a bond as _ prescribed in the act, it shall 
be the duty of the Sheriff to release him from custody. The 
discharge, then, from actual custody or imprisonment in fact, 
is the act of the law, or of the debtor himself under authority 
of law—consequently the creditor is still at liberty to pu- 
sue his remedy for his debt against any other person. It is 
true, the debtor, to obtain his liberation, is required to enter 
into bond with sureties, somewhat in the nature of bail, for 
his appearance at Court and abiding by the judgment of the 
Court. Butthere is nothing in the act which compels the 
creditor to pursue his remedy upon the bond taken by the 
Sheriff. If the debtor should not appear or comply in other 
respects with the law, the plaintiff may, on motion, have 
judgment on the bond. But that aust be only cumulative, for 
as the creditor has done nothing to destroy the security of 
his original judgment, (which indeed may be against others) 
he is certainly at liberty to waive a judgment on the bond 
and keep that he first had, or perhaps insist on both. That 
being so, we cannot conceive why, ifthe debtor should ap- 
pear, the creditor should be obliged to pray him into custody 
again as in execution. It seems to us very much like the 
case of principal and bail. The latter may surrender the 
former after judgment against him as well as before, either 
tothe Sheriff in vacation or to the Court. Ifthe surrender 
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June, 1844 be to the Sheriff, he must necessarily accept the principal in 
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discharge of the bail, and consequently he must detain him, 
as he has no authority from the creditor or the law todis- 
charge him. Butifthe surrender be made to the Court in 
term time, then notice to the plaintiff is required, that he 
may pray the debtor into custody, and, without such prayer, 
the court does not commit the debtoras in execution. Conse- 
quently he goes at large. But he does not go at large as 
having satisfied the debt by the release of his body by the 
creditor. For although the creditor declined having him 
placed under actual imprisonment, he is at liberty afterwards 
to take his property or his body in execution. The provis- 
ions of this act are much the same. It gives authority to 
the sureties to surrender the principal either to the Sheriff 
orin open Court. Upon his surrender to the Sheriff, either 
by himself or his sureties, no doubt he must take him and 
keep him as upon the execution still in hishands. But upon 
his appearance or surrender in Court, as ia the case of bail, 
we see no reason for compelling the creditor again to take 
him into custody, as between themselves. It may} be that 
the debtor’s bail in the original action is discharged by the 
debtor’s body having once been in execution or by his ap- 
pearance in Court in discharge ot his sureties, both the last 
and first. But that is a different qnestion from one, whether 
the judgment against the debtor himselfis satisfied or extin- 
guished merely by the creditor’s declining to have him re- 
placed into actual custody. There seems to be nothing in 
the reason of the thing why. itshould beso. For the idea 
at the common law is, that the creditor consents to an en- 
largement from actual imprisonment. Hence on the surren- 
der in Court by bail after judgment, the custody being only 
that of the law and ideal, and not actnal under the dominion 
of the officer of the law, the creditor allowing the debtor to 
go off, without taking him, is no discharge of the debt. So, 
it seems, it must be under this act. It is true, the act says, 
that ifthe debtor shall fail to answer on oath or to shew 
that he has given notice, he “shall be deemed in custody of 
the Sheriff.” But that does not mean that he is so without 
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notice to the Sheriff, act of the creditor, or order’ of the June 1844 
Court. It is Clear the Sheriff is not to take notice of the Goat 
debtor’s being in Court and having failed in the performance 
of the matters reyuired of him, The Court is to judge of 
that, and thereupon make an order. Therefore the sentence 
goes on, after the words “shall be deemed in custody of the 
Sheriff,” to add “and the Court shall adjudge that he be im- 
prisoned.” But thatis not an ex officio duty of the Court, 
for such acts are never enjoined in Courts, since in contro- 
versies inter parties, Courts do not proceed but upon the 
motion of one of theparties. Therefore, in such a case, al- 
though the debtor may not have given the notice for ten 
days, as required to enable him to take the oath ofinsolvency, 
the Court should yet require the debtor or his snreties to 
give the creditor notice of the fact of surrender or appear- 
ance, to enable the creditor to move for acommitment under 
the act. Then asthe creditor may move for the debtor’s 
imprisonment, so it follows, that he is at liberty not to do so. 
By not doing so, he does the debtor no harm. He does not 
release him from imprisonment; but he only declines sub- 
jecting him to it. Indeed he could, not by his own act merely, 
place the debtor into custody, but could only procure an or- 
der for it. It might be refused by the Court, perhaps; 
though that is not probable. But if the Court did onder it, it 
wouldjbe a new imprisonment on that order, as in execution, 
and not under the execution on which the arrest was origin- 
ally made. For, perhaps, that may have been returned, or 
may have been served by the Sheriff of adifferent county. 
Our opinion, therefore, is, that the judgmeut obtained by 
Mr. Hall is still in force. 

It was, however, said for the appellants, that at all eventsthe 
injunction should have been continued as to the aliquot 
parts of Joyner and Ferrell, as two of the sureties, in as 
much as they are now the owners of the judgment, in the 
view of this Court, according to their answers; and so we 
were inclined at first to think. For such would be the rule 
as between the sureties themselves; since although some of 
them, who are plaintiffss, are said to be failing, yet the sure- 
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Jane, 1844 ties, who are defendants, have a right now to consider them 
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, all solvent, they being in fact made so, as {0 these parties 


and as to this suit, by all of them joining in this suit and in 
the bond with sureties given for the injunction. Still Joy- 
nerand Ferrell, as two of the sureties, ought to pay their 
several shares, taking all the sureties to be solvent, and the 
principal insolvent, and, therefore, it struck us, that as to 
two ninth parts, the injunction should have been continued; 
for although Mr. Hall does not admit in his answer, that he 
had assigned the judgment to atrustee for his co-defendants, 
and it was not absolutely necessary that he should have 
said any thing of it, in as much as it is not stated in the bill, 
and indeed could not be, for it occurred since the bill was filed; 
yet the fact can hardly be doubted and might have been 
brought out from Mr. Hall himself by a supplemental 
charge; and in such case we would not be disposed to el- 
low the money to be raised out of some of the sureties and 
their sureties for the benefit of Joyner and Ferrell, which 
they ought to pay themselves. 

But in thus regarding the subject, we overlooked the im- 
portant fact, that the sureties who are plaintiffs, have joined 
themselves in this case with Hawkins and his wife, who are 
the principal debtors, and are therefore bound to pay the 
whole debt to Hall or his assignee, without any contribution 
from Joynerand Ferrell. ‘lhe injunction was properly 
dissolved in toloas to them as principals; aud upon that 
dissolution, the other sureties, and the sureties for the injunc- 
tion would all be alike liable on the injunction bond. In 
other words, all the original sureties and the new sureties to 
the injunction bond have by that intrument undertaken to . 
auswer for Hawkins and wife as well as for themselves, in 
this suit, and thereby to guarantee that they are solvent for 
the purposes of paying the judgment at law, if the injunction 
should be dissolved. ‘Therefore, the whole decree was prso- 
per and should be affirmed with costs. 


Per Curiam, Ordered to be certified accordingly. 
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JOHN HALL vs. NELSON HARRIS & AL. 


An execution binds equitable interests and rights of redemption of mortgages, 
only from the time of the issuing of the execution, and not from its teste. 482° 
As against a judgment creditor, a purchaser of a legal estate must take noticé 
that the debt has been reduced to judgment at the time of his purchase, and 
that the execution will overreach his purchase. 


Appeal from an interloutory order made by his Honor 
Judge Barts; at the Spring Term, 1843, of Montgomery 
Court of Equity, dissolving the injunetion, which had beer 
granted in the case. 

The following facts are stated in the pleadings : 

E. L.. Morgan, being: seised of the land in controversy itt 
this cause; and being desirous of borrowing the sum of $500, 
on the 9th of October, 1839, made a note payable to’ A. H 
Saunders and G. Coggin for that sum, negotiable at the 
Bank of Cape Fear, at Fayetteville, which Saunders and 
Coggin endorsed for his accommodation, and re-delivered to’ 
Morgan, that he might have it discounted. He offered it for 
discount, but the bank declined taking it, and he then pre- 
vailed on an individual to discount it in part, that is, to ad- 
vanee him $150, on it. On the 9th day of October, 1839, . 
Morgan also executed to 'T’. L. Cotton a deed for the land in 
controversy, in trust to sell the same and pay the’débt men- 
tioned in the note, or repay to Saunders and Coggin whatev- 
er sums they might be compelled to pay on the note. 

In the early part of the'year 1840, the plaintiff and Mor- 
gan were upon a treaty for the’ purchase of the land at the’ 
price of $725, the plaintiff being informed by Morgan of 
the deed to Cetton, and: it being agreed, if the contract wag 
made, that out of the purchase money that debt should be 
discharged. On the LOth of March, 1840, the parties, Hall, 
KE. L. Morgan, Saunders and Cotton, met to adjust finally 
the contract, and the payments thereon. The defendant, 
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Juae, 1844 Nelson Harris, was also present, and assisted in making the 


Hall 


computations for the settlement; and then the plaintiff, by 
assuming debts for E. L. Morgan, or by cash, paid the whole 
price of $725, except the sum of $152; for which he exe- 
cuted his note, which he afterwards paid. Among the debts 
paid-or assumed by Hall for E. L. Morgan, were some to 
Nelson Harris. Out of the money paid him on the 16th of 
March, Saunders and Cotton then received the sum due on 
the debt secured by the deed of trust, but they did not re- 
eonvey to Morgan, nor convey to Hall, as all parties thought 
the deed became inoperative by the payment of the debt. 
After the settlement was closed, Hardy Morgan, the father of 
E. L. Morgan, delivered to the plaintiff a deed from E. L. 
Morgan to the plaintiff, purporting to be a bargain and sale in 
fee for the land, and bearing date the 2d day of March, 1840. 
At the same time, Hardy Morgan took the note given by 
plaintiff for $152; and it was agreed between the parties 
that out of the money due thereon, when paid by the plain- 
tiff, H. Morgan should pay a debt which E. L. Morgan 
owed to one Delamothe, and for which Nelson Harris was 
bound as surety. For the debt to Delamothe a judgment 
was taken in the Superior Court of Montgomery, which be- 
gan on the 5th Monday, which was the 2d day of March, 
1840 ; and afterwards, but it does not appear on what day, a 
fieri facias issued thereon, tested as of the Ist Monday of 
March, 1840, under which this land was sold by the sheriff 
in July, 1840, and purchased by N. Harris at the price of 
$50, and he took the sheriff's deed. He then instituted an 
action of ejectment against Hall, who had gone into posses- 
sion, and recovered against him. 'Thereupon Hall filed this 
bill against Harris, E. L. Morgan, Saunders, Coggin and 
Cotton, and therein charges, that the contract was concluded 
between E. L. Morgan and himself on the 2d day of March, 
1840, and that at that time, the deed to him was drawn and 
executed by E. L. Morgan and left with H. Morgan, to be 
delivered when the plaintiff should have paid the purchase 
money, or secured it satisfactorily; and that the 16th of 
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March ensuing was then fixed on as the time of meeting, June,1644 


when the creditors of E. L. Morgan could assemble, and 
Hall would be prepared to pay their demands. The bill 
also states, that although N. Harris and other persons inform- 
ed the plaintiff on the 10th of March, that a debt was due to 
Delamothe, yet he was not informed that it had been reduced 
to judgment, otherwise he would have insisted on its beirg 
discharged out of the cash payment he then made. The 
bill then states, that the plaintiff had offered to pay to N. Har- 
ris the sum he had given at the sheriff’s sale, and requested 
from him a conveyance or release, which he refused to make, 
and was about suing out a writ of possession and turning 
the plaintiff out. The bill then insists that N. Harris, after 
being privy to the contract and settlement between the plain- 
tiff and E. L. Morgan, and getting payment of Morgan’s 
debts to him through the plaintiff, ought not to be allowed to 
disturb the plaintiff, even if Harris has the legal title under 
his purchase ; and that, at all events, N. Harris ought not to 
be permitted to use his judgment at law, unless and only 
as the means of obtaining an indemnity for the sum paid by 
him, or not without paying to the plaintiff the sum paid out 
of the plaintiff’s purchase money in discharge of the debt 
secured by the deed of trust. | Wherefore the bill praysa 
conveyance of the legal title from Cotton, the trustee, and 
also a release from Harris, upon such terms as the court may 
deem just, and, in the mean while, for an injunction against 
the judgment in the action of ejectment. 

The answers of all the defendants, except Harris, substan- 
tially admit the bill and submit to such a decree as to the 
court may seemright. The answerof Harris states, that he 
had no agency in making the contract between E. L. Mor- 
gan and the plaintiff. He admits that at their request he 
made an account of the payments by the plaintiff and ascer- 
tained the balance of the purchase Money ; but says that he 
did so merely as scribe at the request of the parties. He 
likewise admits that, E. L. Morgan agreed that certain sums 
which he owed Harris should be discharged out of the price 
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or the bond of the plaintiff. The answer then denies, that 
the deed to the plaintiff was executed on the second of 
March, 1840, or that the contract or purchase was complet- 
ed on that day or at any time before the deed was delivered 
on the 10th of March; because the defendant states, that on 
the trial at law it was proved by several witnesses, that about 
the middle of the week of Montgomery court, the plaintiff 
said, that he had not purchased the land, and that he did not 
think he should conclude a bargain for it, as he doubted the 
title Morgan could makehim. Therefore the answer insists, 
that the contract was not finally made until the 16th of 
March ; at which time the plaintiff made his payments and 
accepted the deed. The defendant further states, that he 
then distinctly informed the plaintiff that judgment had been 
obtained in the Superior Court the preceding week for the 
debt to Delamothe, and that he had consulted counsel and 
been advised that the land was bound from the rendering of 
the judgment on the 2d day of March, and, therefore, that the 
plaintiff must see to the payment of the debt. 

The answer further insists, that the deed of trust was not 
good against the creditors of Morgan, because the note was 
not discounted by the bank, as was contemplated by the par- 
ties when it was made, and, moreover, if that should be oth- 
erwise, because, upon the plaintiff’s purchase, it was not 
agreed or understood that the legal title of the trustee should 
be kept on foot for the benefit of the plaintiff, or to be con- 
veyed to him or any other person ; but it was considered by 
all the persons present, that as the debt was paid, the legal 
title conveyed by the deed of trust was worth nothing, and 
extinguished. 

The defendant admits that he refused to accept from the 
plaintiff the sum he had given for the land at the sheriff’s 
sale, and insists that he obtas by that sale a good title 
both at law and in equity under a judgment and execution 
creating a lien on the land, prior or preferable to the title de- 
rived by the plaintiff under his purchase from E, L. Morgan 
himself on the 10th of March, 1840, 
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Upon the coming in of the answers, the defendant H — ‘ June 1644 


moved upon his, to dissolye the injunction obtained against 
his judgment at law, and his Honor, thinking that whatever 
equity the bill contained had been fully answered, allowed 
the motion; but he also allowed the plaintiff to appeal there- 


trom. 


Strange § Mendenhall for the plaintiff. 
Winston for the defendants, 


Rurrin, C.J. On the points distinctly made in the bill, 
and upon which the case seems to have been considered on 
the circuit, and, indeed, was argued before us, the opinion of 
this Court would be the same his Honor gave. It seems to 
have been taken for granted by all parties, that the judgment 
of Delamothe attached on this land, either as the legal estate 
of the debtor, E. L. Morgan, or as being held in trust for 
him, and therefore, that the purchaser under that judgment 
would have the preferable title in a Court of Law, as against 
one purchasing from E. L. Morgan himself, subsequently to 
the rendering the judgment, and the ¢este of the fieri facias 
issued on it. Upon this idea, the plaintiff, after failing at 
law, filed this bill for the purpose of being relieved against 
Marris’ title, upon several equitable grounds. As far as the 
grounds of that kind extend, as mentioned in the bill, we 
think the plaintiff must fail. For, if Delamothe’s judgment 
constituted a lien on the land, or rather, if the execution is- 
sued on it, created a lien, by relation, from its teste, we do 
not see any thing in the conduct of Harris, which would 
prevent him from claiming all the advantages and rights 
that any other purchasers could. The right to a preference 
belonged to the judgment creditor, and every person becom- 
ing the purchaser under the execution, would entitle himself 
to the creditor’s priority. ‘That Harris had been paid debts 
by Morgan, out of the purchas@jiponey, makes no difference, 
for if he had not bid for the Jand, some one else would, and 
the plaintiff would have lost it at all events. He would, 
however, in each case, lose it by his own fault, in buying 
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June 1844 land subject to a prior incumbrance of a judgment and exe- 


Hall 
Harris. 


cution, and being so negligent as not to pay it off, but allow 
the land to be sold under it. If Harris had drawn the plain- 
tiff into the contract, with the view of being paid his debts, 
while he deceived the plaintiff as to the title he was getting, 
it might be different, and Harris might, perhaps, be held to 
be a trustee of the legal title subsequently got by him at the 
Sheriff’s sale. But Harris seems to have had nothing what- 
ever to do with the treaty between Hall and Morgan, at any 
time: all he did in the business, being to act as accountant 
in stating the debts of Morgan payable out of the price, and 
striking the balance. He received some of the money, but 
not as a person interested in the sale, and only as being paid 
tohim by Morgan after he received it, or became enti- 
tled to it; as the price of the land sold by him. Moreover, as 
against a judgment creditor, a purchaser of a legal estate 
must take notice, that the debt has been reduced to judgment 
at the time of his purchase, and that the execution will over- 
reach his purchase, or else, the rule of law upon that subject 
would in effect be abrogated. But in this case, the answer 
removes every pretence of hardship on the plaintiff in that 
respect, by the positive statement, responsive to the bill, that 
this defendant gave the plaintiff express notice of the judg- 
ment, and of theopinion of counsel, that the land would 
be bound, if the plaintiff should buy. Upon each of these 
grounds, we think the plaintiff would have no equity on that 
part of the case. 

We are likewise of opinion, that the plaintiff has not an 
equity to be subrogated to the rights of the creditors secured 
by the deed of trust, as upon the supposition that the plain- 
tiff paid those creditors, and, therefore, ought to standin their 
places. It appears both by the bill and the answer, that it 
was not the intention to keep those debts on foot, nor, of 
course, the deed of trust;aggfgpas it was a security for them. 
The intent was to pay themi, and the belief was, that by so 
doing, the deed itself became inoperative ; which, to be sure, 
was a mistake, as far as the legal title of the trustee goes) 
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and as far as a trust resulted thereon, in favor of E. L. Mor- June, 1e44 
gan or his assignee. But the debts to the sureties were both 
in law and fact paid ; but, like those to Harris, were paid by =v 
Morgan out of his money, which he received for the sale of 

his resulting trust to the plaintiff, and not by the plaintiff ont 

of his own money. ‘That deed cannot, therefore, be set up 

now as a surety for debts, which the parties intended should 

be paid, and were paid and extinguished. 

But the Court is of opinion, that upon another ground, as 
far as the case now appears, the plaintiff may be entitled to 
relief, and, therefore that the injunction ought to have been 
ordered to stand until the hearing. ‘That ground is, that the 
answer does not state a case, in which the land was certain- 
ly liable to be sold under the judgment and execution, so as 
to defeat the admitted and honest purchase of the plaintiff. 
Morgan had not the legal title when the judgment was ta- 
ken, nor at any time after; and therefore, at common law, 
the “land was not subject to be sold on execution, but be- 
came so, if at all, by the act of 1812. It is obvions, from 
the statements of the answer, that on the trial at law, the 
question was treated, either as if Morgan had the legal title, 
or as if his resulting trast would be bound by the judgment 
and execution, in the same manner as his legal title would 
have been. The relation of a fieri facias at common law 
is to the deste ; and it is settled, that if the teste of the exe- 
cution and the alienation by the debtor be of the same day, 
the former is preferred, and a purchaser under the execution 
gets the title. That is the case, when the interest of the 
debtor is a legal one, either in personal or real property. Bat 
as relates to equitable interests made subject to execution at 
law, the statute establishes adifferent rule. 'The first section 
of the act of 1812, is taken fgom the statute, 29 Car. II. c. 3, 
s.10. They both require every Sheriff, to whom a writ 
shall be directed, &c. to do executign unto the party in that 
behalf, suing execution of all such lands, &c. as atly other 
person shall be seised of, &c. in trust for him, against 
whom execution is sued, as he might, if the said party, a- 
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Jame 1844 gainst whom execution shall be sued déc. had been seised &c. of 
such land, &c. of such estate as they be seised of in trust for him 
“at thetime of the saiderecution sued.” 'The liability of trusts 
to execution is not, therefore; as at common law, or under 
the statute of Westminster, from the judgment or fesée of 
the execution, according to the nature of the property, but 

Jrom execution sued. This was so held in the first year of 
George the first, in the ease of Hugt v Coles, reported by 
Chief Baron Comyns. 1 Com. Rep. 226. The case was, 
that H. Saursby was seised in fee of lands in trust, and to 
the intent that P. Chamberlain and his wife Anne should 
have £40 a year out of the profits for life, and the rest of the 
profits should be paid to Hope Chamberlain and the heirs of 
his body. Then in Trinity term, 1695, one Boardman re- 
covered judgment against Hope C. for a debt of £1600. On 
the 26th of July, 1699, Anne C. and Hope C. borrowed £600 
from the defendant Coles, and for surety therefor, H. Saursby, 
by their direction, mortgaged the premises to Coles for 500 
years. In 1714, Boardman sued out an elegit on his judg- 
ment againt Hope Chamberlain; and upon an inquisition it 
was found, that Hope C. was seised in fee, and the Sheriff 
extended one-half, and delivered it to the creditor, on whose 
demise an action of ejectment was brought against Coles. 
And it was held, that by force of the words in the statute, 
“ at the time of the execution sued,” the plaintiff could not 
recover, although the trustee was seised in trust for the debt- 
or at the time of the judgment rendered, and long after. As 
the trustee had conveyed the lands to another person before 
the execution was sued, though after the judgment, the case 
was not within the act of Parliament. It appears from the 
report, that Chief Baron Comyns was himself of counsel 
for the plaintiff; and he seems,to have been entirely satisfied 
with the judgment, and states it with his approbation in his 
Digest. Execution, e. 14. . Itis mentioned in the case, that 
Sir EdWarp NortHey remarked, after the decision, that, 
ever sincethe act, that had been thought the préper construc- 
tion, though he did not know that it had been judicially de- 





EQUITY CASES IN THE 


297 


cided; and then Mr. Justice Tracy mentioned a case iN Juue 1944, 


Queen Ann’s reign, in which Cuter Justice Trevor had 
given that opinion in the Common Pleas, without any dis- 


Hall, , 
v 


sent from the other members of the Court. The case of Harris. 


Hunt v Coles is subsequently cited by all writers on trusts, 
and in treating of them and their liability for debts, as estab- 
lishing the rule, that the relation of trustee and of the de- 
fendant in the exeottion as cestui que trust, must exist at 
the time of execution sued. 2 Comyn’s Dig. 71. If the 
trustee has conveyed to another, then the case is out of the 
statute. So, it follows, that if the debtor has assigned his 
beneficial interest to another, so that the trustee is no longer 
trustee for the debtor, but, in the contemplation of equity, is 
trustee to the assignee of the original cestui que érust, the 
case must be equally out of the statute, the words being “in 
trust for him against whom ereculion is sued, at the time 
of the said execution sued.” 

In the present case the purchase by the plaintiff of the 
resulting trust of Morgan with the knowledge and approba- 
tion of Cotton, the trustee, unquestionably, as between those 
three persons, converted Cotton into a trustee for the plaintiff 
and authorised him to call for the legal title and have it de- 
creed in this Court. The defendant, Harris, says however, 
that, although that may be true as between those persons; 
if alone concerned, it is not true here, because Delamothe’s 
execution created a probable lien. But he says that, very 
plainly, upon the supposition that the execution created a 
lien from its teste, as in ordinary cases, and not fiom «‘the 
time of execution sued.” Henee he insists, that the plaintiff 
did not purchase on the 2d day of March, but afterwards, 
that is to say, on the 16th day of*March; and further, that, 
if the purehase was on either of those days, it was not valid, 
as the judgment was rendered as of the 2d day of March 
also, and the execution binds from thatday. But we have 
seen,that in point of law the position is untrue; and that the 
execution does not bind but from the time it was sued’ 
Now, that time is not set forth in the answer; and itmay have 


been after even the 16th of March; at which latter day the 
K 3 
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June 1844.answer admits the plaintiff completed his purchase, and 


Hall 


Harris, 


took the deed. Therefore, the plaintiff’s equity, founded up~ 
on his purchase of the trust estate is not completely answer 
ed; as his purchase cannot be defeated by the sale under ex- 
ecution, unless the writ was actually sued before or on the 
16th of March. Asthe answer does not state the fact, i- 
will be the subject of proof in the cause; and until it be 
proved, the injunction should have been kept up. 

It may be said, that this defence might have been made 
at law; for if the case was not within the act of 1812, Har- 
ris did not get the legal title under his purchase, and there- 
fore ought not to have recovered. It is probable, that Harris 
recovered at law without going into the legal title further 
than to shew, that he and Hall both claimed under Morgan, 
and therefore that Hall was estopped at law to deny the title 
to have been in Morgan. For so it appeared on the deeds of 
the parties; neither professing to pass the trust, but the one 
to be a Sheriff’s deed forthe land, and the other, Morgan’s 
deed of bargain and sale. It is not intimated in the bill or 
answer, that the outstanding title in Cotton was mentioned 
on the trial, and the present plaintiff, not having the deed; 
could not shew it. It is true, as we think, that Hall was not 
estopped to insist upon that outstanding title, if he could 
have shewn the deed. He was only estopped to say, that 
Morgan had no interest, because he claimed to derive an inte- 
rest underhim. Buthe was at liberty to shew what his true 
interest was, and that it had been assigned to him in such 
a manner and at such a time, as prevented it or the land from 
being liable to be sold by the execution under which Harris 
bought. But admitting that to have been so, that will not 
oust the Court of Equity ofits original jurisdiction over this, 
as a case of trust, and upon that footing its right to relieve 
the plaintiff, as aperson entitled as a cestui que trust. Hen- 
derson v Hoke, 1 Dev. & Bat, Eq. 119. 138. Here upon 
the shewigg of all parties, the plaintiff would have a right 
to a decree against Cotton for a conveyance of the legal title 
unless it was divested out of Cotton by the purchase of Har- 
ris under the act of 1812. 
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It does not yet appear to have been so divested, because it June 1644, f 


does not appear when the execution was sued. If it should 
turn out, that it was before the plaintiff’s purchase, then the 
plaintiff’s bill will be dismissed, If afterwards, there, then, 
should be a decree that Cotton convey to the plaintiff; and, 
for his safety, it was proper that Morgan and Harris should 
be parties to this suit,in order that they should be conclu- 
ded by the decree, and not at liberty to harrass him with an. 
other suit after he had conveyed uader a decree in this, 
This being so, it follows that until the plaintiff’s right, as 
equitable owner asset up by him, has been determined a- 
gainst him or appears upon the answer to be unfounded, his 
possession ought not to bedisturbed. For to what end 
should he be turned out, when he may in this suit compel 
his trustee to convey tothem the legal title,and as soon as 
he shall, he will in his turn bring an ejectment against Har- 
ris, another party to this suit, and evict him? ‘That double 
litigation at law is avoided, if this Court, having all the par- 
ties before it, in respect of one of its peculiar subjects of ju- 
risdiction, namely, a trust for the plaintiff, in which the 
others allege an interest, shall proceed to determine the 
rights of all those who thus claim an interest in the subject. 
Therefore, although it might not have been indispensable, 
that the plaintiff should have made Harris a party to his bill 
against Morgan and Cotton, seeking a conveyance from the 
latter, yet it isconvenient and useful that he should have 
done so, as it saves further litigation and expense, and enables 
the Court to decree as to their rights in the premises. While 
that question is sub lite, the possession ought not to be chan~ 


The case has been treated as oneofa trust in Cotton 
purely for Morgan, and therefore falling within the first 
section of the act of 1812, We suppose it must be so consider- 
ed after the payment of the debts toSaunders and Coggin; 
because then there is a resulting trust for the maker of the 
deed exclusively. But if, upon the principle of Harrison v 
Battle, 2 Dev. Eq. 537, this was to be considered as an e- 
quity of redemption, within the second section of the act, the 
result would be the same. Forthe words of that section 


|Hall 
Vv 
Harris, 
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Hall 


in like manner be liable to any execution sued out on any 
judgment against the mortgagor.” Neither section carries 
the liability of the lands, held in trust or mortgaged, further’ 
back than execution actually sued. Until the creditor takes 
out his process, purchasers may safely deal for the trust 
equity of redemption, according to the statute. 

For these reasons we think thedecree of his Honor was er- 
roneous, and that it should be reversed, and the injunction 
continued to the hearing. 


Per Curiam. Ordered to be certified accordingly. 











The Honoraste FREDERIC NASH, of Hillsborough, 
one of the Judges of the Superior Courts of Law and Equi- 
ty, was appointrd by the Governor and Council, on the 11th 
of May, 1844, a Judge of the Supreme Court, to supply 
the vacancy occasioned by the death of the Honorasie 
Jupce GASTON. Jupce NASH took his seat on the Su- 
preme Court Bench, at the commencement of this Term. 


The Honoraste DAVID F. CALDWELL, of Salisbury, 
was appointed by the Governor and Council, on the 10th of 
July, 1844, one of the Judges of the Superior Courts of 
Law and Equity, to supply the vacancy occasioned by the 
appointment of Jupce NASH to the Supreme Court Bench, 








